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CHAPTER  I— FEDERAL 
COMMUNICATIONS  COMMISSION 

(Docket  Nos.  18808.  10654;  FOC  75-860] 
PART  73— RADIO  BROADCAST  SERVICES 
PART  76— CABLE  TELEVISION  SERVICE 

In  the  matter  of  Part  76.  Subpart  O. 
of  the  Commission’s  rules  and  regula¬ 
tions  pertaining  to  the  cablecasting  of 
programs  for  which  a  per-program  or 
per-channel  charge  is  made.  ■Docket  No. 
19554;  Amendment  of  18  73.643(b)(2) 
and  74.1121(a)(2)  of  the  Commission’s 
rules  and  regulations  pertaining  to  the 
showing  of  sports  events  on  over-the-alr 
subscription  television  or  by  cablecasting. 
Docket  No.  18893. 

Subscription  and  Conventional  TV 
Operations 

—  First  report  and  order. 

iMTaoDucnoir 

1.  This  proceeding,  commenced  by  a 
notice  of  proposed  rulemaking  released 
July  24. 1972.*  and  expanded  in  scope  by 
a  furtbm’  notice  of  proposed  rulemaking 
released  August  12.  1974.*  Inquiries  Into 
how  the  Commission  can  best  regulate 
subscription  cablecast  cable  television 
syst«n  operations  and  over-the-alr  sub¬ 
scription  televi8i(m  stations  In  the'puMlc 
interest.  Or.  put  more  concretely,  how 
can  these  (^rations  be  so  regulate  that 
their  subscribers  receive  the  maximum 
qviantity.  q’oality.  and  diversity  of  pro¬ 
gramming  without  the  service  they  re¬ 
ceive  impairing  the  service,  supplied  to 
the  viewing  public  by  conventional  ad¬ 
vertiser  supported  television  broadcast 
stations. 

2.  The  discussion  below  is  subdivided 
as  follows: 

Pmra. 


Introduction  _ _  1 

Summary  oi  comments  received _ _  23 

Broadcast  televlsloii -  26 

Broadcast  subscription  television -  47 

Cable  televtstoD - 51 

Subscription  cable  television -  74 

Motion  picture  and  television  program 

productloa  industries — _ _ 86 

Sports  Interests -  104 

Theatre  owners  and  curators _  119 

tfisoellaneous  individuals  and  groups.  126 
Discussion  and  resolution  oi  proceed¬ 
ing 

Purpose  of  rules -  144 

Jurisdiction _  147 

Oenerai  discussion _ 162 

Feature  film  rules _ .  160 

Sports  rules -  186 

Series  rules _  209 

Ninety  percent  and  advertising  rules..  212 
Application  of  rules  to  leased  channel 

programming _  214 

Preemption  of  local  regulation  of  sub¬ 
scription  television  operations _  216 

Rulemaking  proceeding  to  remain 
open _  218 


3.  Subscrlpticm  television  broadcasting 
involves  the  broadcasting  of  a  scrambled 
television  signal  which,  on  payment  of  a 


^  Notice  of  proposed  rulemaking  and  mem¬ 
orandum  (pinion  and  order  in  Docket  19554. 
PCC  72-662,  36  POC  2d  893  (1972). 

*  Further  notice  of  proposed  rulemaking 
and  ordor  for  oral  argument  In  Docket  19564. 
POC  74-878,  48  FCC  2d  463  (1974) . 


fee,  aubecrtbers  are  authorized  to  un- 
ecriunble.  SubscripUon  cablecasting  in¬ 
volves  the  doeed-drcult  cable  television 
system  distribution  of  non-broadcast 
programming  tor  which  the  cable  tele- 
vlskMi  system  subscriber  is  charged  an 
additional  program  or  channel  fee  be¬ 
yond  the  recmlar  monthly  fee  for  the  sys- 
trai’s  television  signal  reception  service. 
Subscription  cablecasting  may  either  be 
undertaken  by  the  system  operator  or  by 
an  independent  entrepreneur,  who  ccm- 
tracts  with  the  systrai  operator  for  the 
distribution  of  his  programming.  The 
C(Hnmission  has,  in  its  regulations,  dis¬ 
tinguished  between  subscription  cable- 
casting  and  regular  cablecasting  for 
which  no  additional  per-program  or  per- 
channel  charge  is  made. 

4.  Technically,  the  systems  for  distrib¬ 
uting  subscription  cablecasting,  guard¬ 
ing  against  unauthorized  access  to  the 
programming,  and  billing  for  it  are  var¬ 
ied.  Pertisqis  the  simplest  method  is  to 
distribute  the  programming  on  (me  or 
more  of  the  channels  on  a  cid>le  televi¬ 
sion  system  that  cannot  be  received  on 
conventional  television  receiving  sets. 
Those  system  subscribers  who  wish  to  re¬ 
ceive  the  additional  programming  are 
simplied  with  a  device  which  converts  the 
programming  to  a  chaimel  reedvable  on 
a  (xmventional  television  set.  Those  or¬ 
dering  the  service  are  typically  billed 
$5-7  monthly  for  the  additional  channel 
of  programming  received.  Other  systems 
in  use  or  under  develcmment  permit  a 
separate  charge  to  be  made  for  each  pro¬ 
gram  viewed.  These  systems  either  re¬ 
quire  the  subscriber  to  purchase  a  ticket 
for  each  program  in  advance,  which, 
when  Inserted  into  the  decoding  device 
in  the  subscriber’s  home,  provides  access 
to  the  programming  or  utilizes  the  return 
communications  capacity  of  the  system 
or  a  tdephone  connection  to  activate  a 
central  (»»nputer  facility  which  releases 
the  programming  through  the  subscrib¬ 
er’s  decoding  device  and  performs  the 
billing  fimctlons.  At  the  time  of  the  sec¬ 
ond  oral  argument  in  this  proceeding 
(October  23-25,  1974),  there  were  iq>- 
proxlmately  100.000  subscribers  in  the 
United  States  receiving  pay  cable  tele¬ 
vision  service. 

5.  As  with  subscription  cable  systems, 
there  are  a  variety  of  technical  systems 
under  <x>nsideration  for  use  in  connec¬ 
tion  with  subscription  television  stations. 
Whatever  the  specific  configuration  of 
the  system,  however,  it  is  basically  in¬ 
tended  to  permit  access  to  subscription 
programming  only  by  those  who  have 
paid  for  it.  Although  no  subscription 
television  station  is  now  on  the  air  broad¬ 
casting  subscription  programming,  (qspll- 
cations  have  b^n  granted  to  permit  such 
operations  in  Newark,  New  Jersey;  Mil¬ 
waukee,  Wisconsin;  and  Boston,  Massa¬ 
chusetts.  Applications  are  pending  to 
operate  subscription  stations  in  a  num¬ 
ber  of  other  cities. 

6.  Although  pay  cable  television  sys¬ 
tem  (^rations  are  of  relatively  recent 
origin  and  there  are  no  operating  TV 
stations,  efforts  have  been  in  progress  for 
almost  forty  years  to  establish  a  legally, 
technically,  and  economically  soimd  sys- 


.paa  tar  the  mass  distribution  of  feature 
and  other  programming  through  a 
system  of  subscription  television.  The 
Ccunmission’s  concern  with  subscription 
television  issues  dates  bcu:k  to  at  least 
1950,  vdien  the  WOR-TV  facilities  in  New 
York  City  were  used  for  an  early  pay 
television  test.  In  1952,  Commission  ap¬ 
proval  for  a  nationwide  system  of  sub¬ 
scription  television  was  sought.  In  1955, 
a  rulemaking  proceeding  was  commenced 
to  look  into  the  matter.  In  1961,  an  ex¬ 
perimental  over-the-air  subscription 
(H>eration  was  authorized  to  operate  in 
Hartford,  Connecticut.* 

7.  Debate  in  these  early  proceedings 
appears  to  have  focused  largely  on  the 
following  questions : 

If  subscription  service  were  Instituted, 
would  tbe  public  continue  to  receive  the 
same  service  it  had  previously  obtained  free? 

Would  part  of  the  public.  Including  espe¬ 
cially  the  poor,  be  deprived  of  progranunlng 
to  which  It  previously  had  free  access? 

Would  subscription  television  cause  the 
closing  of  theatres,  sports  arenas,  concert 
halls,  and  other  places  of  public  assembly, 
addh^  to  the  decay  of  turban  centers? 

Would  subscription  television  operations 
occupy  frequency  space  that  might  be  better 
used  for  other  purposes? 

Would  tite  advent  of  pay  television  opera¬ 
tions  result  in  impairment  or  the  total  de¬ 
struction  of  free  broadcast  operations? 

Would  subscription  service  result  in  the 
creation  ot  new  and  diverse  programming? 

Would  it  contain  more  educational  and 
ctilt\irally  enlightening  programming  than  is 
found  on  free  television? 

Would  it  enable  people  to  see  movies, 
sports,  and  other  entertainment  in  their 
h(»ne8  at  lower  cost  than  they  would  incur 
in  going  out  to  see  them? 

Would  the  competition  provided  to  con¬ 
ventional  television  result  In  an  upgrading  of 
the  programming  found  on  conventional 
television? 

Is  there  a  public  interest  in  providing  a 
forum  for  the  televising  of  programming  free 
from  the  influence  of  commercial  advertisers? 

Would  It  provide  a  method  for  distributing 
programming  that  did  not  have  mass  audi¬ 
ence  appeal? 

Under  the  free  enterprise  system,  do  not 
program  prodiicers  have  a  right  to  market 
their  product  through  avenues  other  than  on 
conventional  television? 

Would  not  a  sjrstem  of  direct  payment  tele¬ 
vision  be  preferable  to  a  goverrunent  funded 
and  influenced  system  of  public  broadcast¬ 
ing? 

Would  rrot  the  develc^ment  of  a  pay  sys¬ 
tem  of  program  distribution  help  to  cut  back 
the  network  domination  of  program  produc¬ 
tion  and  dissemination? 


*The  early  history  of  the  Commission’s 
concern  with  this  issue  is  reflected  in  the 
following  document:  Notice  of  proposed  rule- 
making  in  Docket  11279,  FCC  65-166,  20  FB 
988  ( 1963) ;  Notice  of  further  proceeding,  FCC 

67- 630,  22  FR  3768  (1967);  First  Report  In 
Docket  11279,  FCC  67-1163,  23  FCC  632 
(1967);  Second  Report  In  Docket  11279,  FCC 

68- 182,  released  February  27,  1968;  Third  Re¬ 
port  in  Docket  11279,  FCC  69-217,  26  FCC 
266  (1969);  Further  Notice  of  proposed  rule- 
making  and  notice  of  Inquiry  in  Docket 
11279,  rcc  66-268,  7  RR  2d  1601,  released 
March  24,  1966;  Order  setting  oral  argument 
and  Second  further  notice  of  proposed  rule. 
making  in  Docket  11279,  FCC  67-891,  released 
July  31,  1967;  Repwt  to  the  FCC  by  its  Sub¬ 
scription  TMevlslon  Committee,  FCC  67-819, 
10  RR  2d  1617,  released  July  14.  1967. 
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Would  not  rules  limiting  the  operation  of 
pay  television  systems  violate  the  First 
Amendment? 

8.  In  its  Fourth  Report  and  Order  in 
Docket  11279,*  released  in  December  of 
1968,  the  Commission  concluded  that 
subscription  television  operations  subject 
to  appropriate  regulation,  could  add 
significantly  to  the  quality  and  diversity 
of  television  programming  available  to 
the  American  public  and  rules  were 
adopted  authorizing  and  regulating  over- 
the-air  subscription  television  station 
operations. 

9.  The  rules  adopted  regulating  STV 
operations  essentially  provided  that: 

Sports  events  regularly  telecast  In  the  com¬ 
munity  during  the  preceding  two  years  may 
not  be  shown; 

Feature  films  more  than  two  years  old  may 
not  be  shown,  except  that  12  films  a  year 
that  are  more  than  10  years  old  may  be 
shown; 

No  series  tirpe  of  program  may  be  shown; 

Commercial  advertising  announcements 
may  not  be  shown;  and 

No  more  than  90  percent  of  the  total  pro¬ 
gramming  carried  may  consist  of  feature 
films  and  sports  events  combined 

10.  Although  in  Docket  11279  there 
was  some  mention  of  wired  pay  television 
systems,  its  principal  focus  was  on  over- 
the-air  operations.  On  December  12, 1968, 
the  same  day  the  over-the-air  subscrip¬ 
tion  television  rules  were  adopted,  the 
Commission  issued  its  Notice  of  proposed 
rulemaking  and  notice  of  Inqui^  in 
Docket  18397,*  commencing  a  broad  rang¬ 
ing  inquiry  into  the  CATV  Industry  and 
its  regulation.  In  this  document,  the  sub¬ 
ject  of  pay  television  operations  received 
only  brief  and  passing  mention.  Subse¬ 
quently,  the  Commission  adopted  rules 
in  Docket  18397  regulating  and  to  some 
extent  requiring  cable  system  program 
origination.*  In  response  to  petitions  for 
reconsideration  of  this  decision,  rules 
virtually  identical  to  those  earlier  applied 
to  over-the-air  subscription  television 
were  applied  to  cable  program  origina¬ 
tions  for  which  "per-program  or  per- 
channel  charge  is  made."  * 

11.  In  response  to  this  action,  further 
reconsideration  petitions  were  received. 
The  principal  requests  came  from  the  As¬ 
sociation  of  Maximum  Service  Telecast¬ 
ers,  urging  generally  that  the  rules  should 
be  applied  to  all  csd)lecast  programming 
regardless  of  the  absence  of  a  per-pro- 
gram  or  per-channel  charge,  and  by  the 
Motion  Picture  Association  of  America, 
alleging  that  the  rules  were  overly  re¬ 
strictive  and  would  aggravate  the  al¬ 
ready  difficult  economic  situation  of  mo- 

*FCC  8S-1174,  16  FCC  2d  466  (1968). 

*  Id.  The  niles  governing  the  presentation 
of  sports  progranunlng  on  over-the-air 
subscription  television  were  subsequently 
modified.  The  principal  change  being  a  pro¬ 
hibition  against  subscription  use  oX  sports 
events  regularly  telecast  In  the  community 
during  the  preceding  /Ive  years.  Report  and 
Order  In  Docket  18893,  FCC  72-263,  34  FCC 
2d  271  (1972). 

•FCC  68-1176,  16  FCC  2d  417  (1968). 

^  First  Report  and  Order  In  Docket  18397, 
FOC  69-1170,  20  FCC  2d  201  (1969). 

*  Memorandum  Opinion  and  Order  in  Dock¬ 
et  18397,  FCC  70-677,  23  FCC  2d  826  (1970), 


tion  picture  film  producers  by  denying 
them  an  outlet  for  their  feature  films. 
The  MPAA  petition  received  strong  sup¬ 
port  from  the  United  States  Department 
of  Justice,  which  asked  that  the  rules  be 
eliminated  or  that  less  anticompetitive 
rules  be  adopted.  The  National  Associa¬ 
tion  of  Theatre  Owners,  alleging  that  it 
was  not  aware  that  subscription  rules 
were  under  consideration  in  Docket  No. 
18397,  did  not  seek  reconsideration  of  the 
rules  until  after  they  were  re-codified  in 
connection  with  the  February  1972,  Cable 
Television  Report  and  Order.*  In  its  re¬ 
consideration  petition,  NATO  argued 
that  the  rules  had  been  adopted  in  viola¬ 
tion  of  the  Administrative  Procedure 
Act  because  proper  notice  had  not  been 
given  etnd  that  the  growth  of  pay  cable 
operations  threatened  the  continued  via¬ 
bility  of  theatre  operations  as  well  as  the 
restaurants  and  other  businesses  that  de¬ 
pend  on  theatre  patrons  for  their  survi- 
val.“ 

12.  With  this  backgroxmd  in  mind,  the 
present  proceeding  was  commenced,  both 
to  lay  to  rest  all  questions  as  to  whether 
the  proper  procedure  had  been  followed 
in  adopting  the  rules  and  to  ascertain 
whether  the  rules,  originally  formulated 
without  regard  to  cable  television  opera¬ 
tions,  were  subject  to  Improvement.  The 
Commission  Indicated  that  it  felt  the 
central  issue  was  not  the  desirability  vel 
non  of  cable  pay  TV,  but  rather  “how 
pay-cablecasting  can  best  be  regulated 
to  provide  a  beneficial  supplement  to 
over-the-air  broadcasting  without  at  the 
same  time  undermining  the  continued 
operation  of  that  ‘free’  television  serv¬ 
ice.”  In  addition  to  addressing  this  gen¬ 
eral  issue,  comments  were  invited  with 
respect  to  the  following  specific  ques¬ 
tions: 

(a)  What  are  the  legal,  technical,  and  eco¬ 
nomic  differences  between  over-the-air  sub¬ 
scription  television  and  pay  cablecasting? 

(b)  Are~  there,  as  the  Department  of  Jus¬ 
tice  suggests,  means  of  protecting  the  view¬ 
ing  public  by  less  restrictive  means  than  the 
existing  rules? 

(c)  Are  the  rules  appropriate  for  and  how 
should  they  be  administered  with  respect  to 
access  and  leased  channel  cablecasting  for 
which  there  is  a  per-program  or  per-channel 
charge  and  not  subject  to  the  control  of  a 
cable  television  operator? 

(d)  Have  there  been  significant  and  rele¬ 
vant  changes  in  the  motion  picture  industry 
that  should  be  refiected  in  the  rules? 

13.  With  a  decision  in  this  proceeding 
not  yet  having  been  made,  the  Commis¬ 
sion  concluded  it  would  be  advantageous 
to  receive  additional  written  and  oral 
comment  in  this  proceeding.  By  its  Fur¬ 
ther  notice  of  proposed  rulemaking  and 
order  for  oral  argiunent,“  the  Commls- 

•PCC  72-108,  36  FCC  2d  141.  (1972). 

NATO  also  questioned  the  Jurisdiction 
of  the  Commission  to  adopt  rules  regulating 
subscription  cablecasting  operations  and 
sought  Judicial  review  of  their  adoption.  Na¬ 
tional  Association  of  Theatre  Owners  v.  FCC, 
Docket  18397  420  F.  2d  194  (D.C.  Cir.  1969), 
cert,  denied,  397  UB.  92  (1970). 

u  Notice  of  proposed  rulemaking  and 
memorandiun  opinion  and  order  in  Docket 
19564,  supra  note  1,  at  898. 

“Supra  note  2. 


Sion  requested  the  comment  of  interested 
FMuties  on  a  number  of  specific  rule  mak¬ 
ing  proposals  relating  to  the  feature  film 
and  sports  rules.  In  addition  the  scope 
of  the  proceeding,  previously  concerned 
only  with  siffiscrlption  cablecasting  regu¬ 
lation,  was  expanded  to  consider  changes 
in  the  rules  applicable  to  subscription 
television  stations. 

14.  The  specific  alternative  proposals 
on  which  additional  comment  were 
sought  are  set  forth  more  fully  in  the 
further  notice  but  brlefiy  included  the 
following  with  respect  to  feature  films: 

(a)  A  rule  permitting  pay  use  of  films 
until  they  are  3,  4,  or  5  ye€u:s  old; 

(b)  A  rule  permitting  pay  use  of  a  film 
for  a  fixed  period  (9,  18,  or  24  months)  after 
first  pay  use. 

(c)  A  rule  prohibiting  pay  use  of  all  but  a 
fixed  number  (10?,  20?,  30?)  of  films  be¬ 
tween  two  and  ten  years  old.  Those  “wUd 
card”  films  available  for  use  as  an  exemp¬ 
tion  to  the  basic  prohibition  would  be  avail¬ 
able  for  pay  use  for  a  fixed  period  of  time 
after  first  pay  use. 

(d)  A  rule  prohibiting  subscription  tele¬ 
vision  broadcast  television  from  obttilning 
exclusive  use  of  a  feature  film  for  more  than 
one  year  at  a  time  and  requiring  ^at  use 
in  one  medium  be  followed  by  use'  in  the 
other  medium. 

15.  Specific  proposals  were  also  set 
forth  regarding  the  manner  in  which 
sports  programming  should  be  regulated. 
The  existing  rule  essentially  provides 
that  sports  events  may  not  be  subscrip¬ 
tion  cablecast  if  televised  “live  on  a  non¬ 
subscription,  regular  basis  in  the  com¬ 
munity  during  the  two  years  preceding 
their  proposed  cablecast.”  In  practice 
the  rule  works  as  follows:  events  are 
broken  into  categories  of  specific  and 
non-specific  events.  Specific  events  are 
generally  those  specifically  identifiable 
by  name  and  significance,  e.g.,  the  Super 
Bowl  or  the  World  Series.  Non-specific 
events  would  generally  be  regular  season 
games — the  162  regular  season  games  of 
major  league  baseball  or  the  82  regular 
season  games  of  a  NBA  basketball  team. 
Application  of  the  rule  to  specific  events 
is  relatively  simple.  If  the  event  was  on 
free  television  in  the  cwnmimity  during 
each  of  the  two  preceding  years,  it  may 
not  be  shown  on  a  pay  basis.  If  the  event 
was  televised  in  only  one  of  the  two 
years,  that  is  not  considered  “regularly” 
telecast  and  the  event  is  available  for 
pay  use.  Thus,  in  actuality  the  event 
need  be  off  free  television  only  one  year 
before  it  is  available  on  a  pay  basis. 

16.  Non-specific  events  are  fmiiher 
categorized  in  accordance  with  existing 
sports  and  broadcast  practice.  Each  sep¬ 
arate  category,  as  for  -example  home 
games  or  away  games,  is  then  looked  at 
separately.  If  a  “substantial”  number 
of  games  in  the  category  were  broadcast 
in  each  of  the  preceding  two  years,  then 
none  of  the  games  in  that  category  may 
be  used  on  a  pay  b^is. 

17.  Finally,  a  separate  rule  restricts 
iise  of  specific  events  like  the  Olympics, 
which  do  not  occur  every  year  but  which 
were  telecast  when  the  event  last 
occurred. 
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18.  As  the  result  of  changes  adopted 
In  Docket  18893  *  the  rules  governing 
the  use  oi  sports  programming  on  ovn*- 
the-air  STV  stations  are  somewhat  dif¬ 
ferent  than  the  cable  rules.  Although 
the  rules  basically  follow  the  same  con¬ 
cepts,  they  differ  in  the  following 
respects: 

No  event  televised  in  the  preceding  five 
years  may  be  xised  on  a  pay  basis, 

“Regularly”  is  defined  as  telecast  in  any 
one  ot  the  preceding  five  yecus  in  contrast 
to  the  prior  rule  requiring  use  in  each  of  the 
preceding  years. 

New  events  never  previously  telecast  are 
not  Immediately  available  few  pay  use  if  they 
are  the  result  of  a  restructuring  of  the  sport. 

The  rules  are  applied  to  events  that  might 
be  used  on  a  pay  basis  on  a  same  day  delayed 
basis  as  well  as  to  live  events. 

19.  With  respect  to  this  existing  pat¬ 
tern  of  regulation,  we  sought  comment 
on  the  following  specific  questions: 

What  should  be  the  definition  of  a  “sub¬ 
stantial”  number  of  games? 

Under  the  rules,  events  must  be  placed  in 
categ<wles.  Among  the  categories  are  home 
games,  away  games,  and  games  of  the  week. 
Do  the  rules  now  permit  or  should  they  per¬ 
mit  additional  categories  such  as  weekend 
and  weekday  games,  day  and  night  games, 
and  East  and  West  Coast  games?  If  there  are 
additional  categcwles.  what  oriteiia  should 
be  used  in  establishing  the  categories?  What 
if  events  faU  into  more  than  one  category? 

Should  all  sports  be  treated  alike  or  should 
there  be  distinctions  between  professional 
and  amateur  sports,  major  spewts  and  minor 
sports,  team  sports  and  Individual  sports? 

GeneraUy,  should  the  changes  adopted  in 
Docket  18893,  supra.,  which  are  now  appli¬ 
cable  only  to  STV  stations  be  applied  to  pay 
cablecasting?  ^ 

20.  Finally,  with  respect  to  the  man¬ 
ner  in  which  use  of  non-specific  events 
should  be  regulated,  we  questioned 
whether  it  would  be  possible  to  develop 
rules  (1)  permitting  subscription  use  of 
all  events  for  which  local  broadcasters 
had  a  right  of  first  refusal  at  prices  con¬ 
sistent  with  those  paid  for  similar  events 
and  which  had  not  been  accepted  lor 
broadcast  use,  or  (2)  permitting  sub¬ 
scription  use  of  at  least  a  percentage  of 
those  events  in  a  category  which  a  sub¬ 
stantial  number  but  not  all  were  being 
broadcast. 

21.  Hie  scope  of  the  proceeding  was 
further  expanded  to  give  specific  con¬ 
sideration  to  two  further  matters  not 
previously  considered.  The  first  related 
to  the  alleged  warehousing  of  feature 
film  product.  During  the  earlier  course 
of  this  proceeding,  pay  cable  interests 
had  expressed  their  concern  that  the  in¬ 
tended  operation  of  the  existing  rules 


"Report  and  Order  in  Docket  18893,  FCC 
72-263, 34  PCC  2d  271  (1972) . 

"  See  paragraph  24  of  the  further  notice, 
supra  note  2.  We  stated  in  footnote  11  of  that 
document  that  the  remaining  petitions  tar 
reconsideration  ot  oxir  Report  and  Order  in 
Docket  18893,  PCC  72-263,  24  FCC  2d  271 
(1972),  would  be  considered  in  this  proceed¬ 
ing.  The  portions  of  those  petitions  which  re¬ 
main  pending  relate  to  the  STV  sports  rules. 
We  have  considered  the  petitions  as  part  of 
our  general  conslderatkm  of  the  STV  rules 
and  wiU  therefore  terminate  the  proceeding 
in  Docket  18893. 


was  being  frustrated  by  the  pre-emptive 
purchase  of  feature  films  by  national 
television  networks  in  an  anti-competi¬ 
tive  effort  to  deprive  pay  operations  of 
feature  films  and  so  drive  from  the 
market  at  an  early  date  a  potential  new 
competitive  force.  It  was  said  that  the 
networks  were  purchasing  films  with  ex¬ 
clusive  rights  against  pay  use,  before  the 
films  were  two  years  old  and  even  though 
they  did  not  themselves  intended  to 
make  use  (ff  the  films  until  two  or  three 
years  after  the  rights  were  initially  ob¬ 
tained.  Comment  was  sought  on  whether 
rules  should  be  adopted  by  the  Commis¬ 
sion  regulating  such  film  purchasing 
practices. 

22.  The  final  matter  on  which  comment 
was  sought  was  prompted  by  a  rule  mak¬ 
ing  petition  filed  by  the  National  Asso¬ 
ciation  of  Theatre  Owners.  It  concerned 
the  question  of  whether  rules  should  be 
adopted  requiring  persons  commencing 
pay  cable  operations  to  give  advance  no¬ 
tice  to  the  Commission  so  that  the  Com¬ 
mission  would  be  informed  as  to  the 
growth  and  development  of  such  opera¬ 
tions. 

Sttmmary  of  Comments 

23.  Initial  comments  and  reply  com¬ 
ments  in  this  proceeding  were  filed  No¬ 
vember  1  and  November  29, 1972,  respec¬ 
tively,  Oral  argiunent  before  the  Com¬ 
mission  en  banc  was  held  on  November  5, 
6,  and  7,  1973.  Comments  and  reply  com¬ 
ments  in  response  to  the  further  notice 
were  filed  September  23  and  October  4, 
1974,  with  the  second  oral  argument  tak¬ 
ing  place  October  23,  24,  and  25,  1974. 
In  response  to  the  initial  notice,  some  40 
comments  and  reply  comments  were  re¬ 
ceived  totaling  over  800  pages.  Some  56 
persons  appeared  at  the  initial  argiunent. 
In  response  to  the  further  notice,  com¬ 
ments  from  over  100  persons  were  re¬ 
ceived  totaling  over  1,500  pages.  Eighty- 
two  individuals  appeared  and  spoke  at 
the  second  oral  argument. 

24.  For  purposes  of  reviewing  the  com¬ 
ments  submitted,  we  have  foimd  it  useful 
to  divide  them  into  the  following  cate¬ 
gories: 

1.  Broadcast  television 

2.  Broadcast  subscription  television 

3.  Cable  television 

4.  Subscription  cable  television  enterpre- 
neurs 

6.  Motion  picture  and  television  program 
production  Industry 

6.  Sports  Interests 

7.  Tbeater  owners  and  operators 

8.  Miscellaneous  Individuals  and  groups 

Broadcast  television.  25.  Comments 
were  received  from  14  broadcast  interests 
including  comments  from  the  National 
Association  of  Broadcasters,  the  Associa¬ 
tion  of  Maximum  Service  Telecasters, 
and  the  three  major  networks — ABC, 
CBS,  and  NBC. 

26.  Each  of  the  broadcast  parties  re¬ 
iterates  the  basic  argiunents  against  the 
initiation  of  direct  payment  forms  of 
television  program  distribution:  that  the 
subscription  method  of  distribution  car¬ 
ries  with  it  sufficient  economic  potential 
for  it  to  out-bid  and  remove  program¬ 
ming  from  over-the-air  conventional  or 


free  television,  forcing  viewers  to  pay  a 
direct  charge  for  what  it  now  obtains 
free,  depriving  those  unconnected  to  the 
system  and  those  without  money  to  pay 
for  the  programming  of  access  to  It,  and 
impairing  the  ability  of  free  television 
to  originate  local  programming  and  news 
of  service  to  the  public. 

27.  Many  of  the  broadcast  interests 
argue  that  cable  television  imfairly  com¬ 
petes  with  broadcast  television  because 
cable  operators  are  permitted  to  carry 
broadcast  television  signals  for  which 
they  pay  nothing.**  Even  assuming  that 
the  pending  copyright  leglslatiop  is 
passed  by  Congress,  the  compulsory 
license  fee  contained  in  the  proposed 
legislation  is  only  a  token  payment  and 
would  not  alter  the  unequal  competitive 
status  enjoyed  by  the  cable  industry. 
Additionally,  it  is  argued  that  since  cable 
operators  are  not  obligated  to  provide 
news  and  public  interest  type  program¬ 
ming  as  are  broadcasters,  cable  is  able 
to  channel  more  of  its  revenues  into  bid¬ 
ding  up  the  price  of  programming  than 
are  broadcasters.  Because  of,  these  com¬ 
petitive  advantages,  it  is  asserted  that 
pay  interests  ought  'not  be  allowed  to 
siphon  programming  away  from  broad¬ 
cast  television.  Hie  present  programming 
restrictions  are  a  proper  quid  pro  quo 
for  cable’s  free  use  of  broadcast  signals, 
and  necessary  to  provide  broadcasters 
with  the  revenue  needed  to  support  un¬ 
profitable  news  and  public  interest  pro¬ 
grams. 

28.  Some  of  the  comments  are  critical 
of  the  cable  industry  for  failing  to  ful¬ 
fill  its  promise  to  sui^ly  its  subscribers 
with  innovative  and  diverse  program¬ 
ming.  It  is  said  that  the  present  rules 
should  be  retained  to  encourage  Averse 
programming  and  discourage  reliance  on 
feature  films  and  sports  programs  which 
are  already  abundantly  supplied  over 
conventional  televlskm.  Hie  rules,  it  is 
argued,  should  encourage  cable  to  supple¬ 
ment  conventional  television,  not  siphon 
away  its  programs. 

29.  With  regard  to  the  economic 
ability  of  pay  cablecast  operations  to  out¬ 
bid  adverti^r  supported  television  for 
popular  program  material,  several  parties 
point  out  championship  boxing  bouts  and 
Evel  Ehlevel’s  recent  stunt  as  illustra¬ 
tions  of  how  the  economic  clout  of  pay 
interests  can  remove  such  events  from 
broadcast  coverage  and  restrict  viewers 
to  only  those  who  can  get  to  a  closed 
circuit  outlet  and  can  afford  to  pay  the 
price  of  admission.  To  indicate  the  extent 
of  this  economic  clout,  ABC  cites  the 
March,  1974,  Report  of  Standard  Re¬ 
search  Institute,  which  predicted  that  by 
1980  the  number  of  pay  subscribers,  both 
cable  and  STV,  will  reach  11,805,000,  and 
pay  revenue  will  reach  $1.67  billion; 
more  than  the  combined  program  ex¬ 
penses  of  the  three  television  networks 
in  1973.  In  its  illustration  of  the  point, 
NBC  uses  the  following  examples:  Six 


"  In  Ite  conunente,  CBS  stated  that  If  cable 
television  were  required  to  pay  Ite  fair  share 
for  the  television  programming  It  carries, 
antlslphcmlng  measures  would  be  undesirable 
and  Inconsistent  with  our  system  of  free 
enterprise. 
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million  cable  homes  could  raise  over  $43 
million  to  compete  for  pro  football  rights 
if  $1  were  charged  for  each  regiilar  game 
and  25  percent  of  subscribers  watched, 
and  $3  were  charged  for  the  Super  Bowl 
and  50  percent  of  subscribers  watched. 
According  to  the  NAB  comments,  by  serv¬ 
ing  four  million  subscribers  and  imposing 
an  additional  monthly  fee  of  $1,  cable 
television  could  take  in  $1  million  more 
revenue  than  free  television  derives  from 
its  broadcast  of  all  NFL  games  and  the 
World  Series. 

30.  The  most  comprehensive  attempt 
to  develop  a  methodology  for  making  this 
comparison  is  contained  in  the  reply 
comments  of  the  American  Broadcasting 
Company.  If  there  developed  a  formula 
for  estimating  the  pay  cable  dollars  avail¬ 
able  for  the  purchase  of  any  particular 
program.  The  formula,  in  somewhat 
simplified  terms,  is  as  follows: 

(Total  households)  x  (percent  of  house¬ 
holds  with  tv  sets)  X-  (percent  of  housholds 
with  tv  sets  that  are  cable  tv  subscribers)  x 
(percent  of  cable  tv  subscribers  that  have 
pay  cable  <^tlon  available)  x  (percent  of  sub¬ 
scribers  with  pay  option  that  are  pay  sub¬ 
scribers)  X  (percent  of  pay  subscribers  that 
view  program  In  question)  x  (charge  to  sub¬ 
scriber  for  program)  x  (percent  of  subscrip¬ 
tion  charge  passed  through  to  program  sup¬ 
plier)  =  (total  national  pay  cable  dollars 
available  for  the  purchase  of  program  In 
question) . 

ABC’s  own  assumptions  as  to  the  state 
of  the  pay  cable  television  Industry  in 
1980  are  as  follows: 


Total  hoiisehold _  76, 400, 000 

TV  set  penetration  (percent) _  97 

CATV  penetration  (percent) _  35 

CATV  penetration  with  pay  tv 

potential  (percent) _  80 

Pay  subscriber  penetration  of 
systems  with  pay  potential 

(percent)  _  15 

Percent  of  pay  subscribers  view¬ 
ing  program  (percent) _  50 

Charge  to  subscriber  for  pro¬ 
gram  -  $2. 25 

Percent  of  pay  fee  collected 
passed  on  to  program  producers 
(percent)  _  35 


In  the  circumstance  posited  by  ABC, 
slightly  more  than  1.5  million  homes 
would  pay  $2.25  each  for  a  particular 
program  making  available  slightly  more 
than  $1.2  million  dollars  to  the  pay  cable 
industry  for  the  purchase  of  the  program 
in  question.  This,  ABC  suggests,  com¬ 
pares  with  the  $1.5  million  dollars  a  net¬ 
work  might  pay  for  two  showings  of  a 
“blockbuster”  feature  film  like  “Love 
Story”  during  a  five-year  ^riod,  and 
with  the  $1  million  dollars  that  might  be 
paid  for  a  movie  of  somewhat  less  ap¬ 
peal. 

31.  In  sum,  and  based  on  the  kind  of 
analysis  presented  by  ABC,  the  broad¬ 
cast  interests  conclude  that  pay  cable 
operations  will  have  more  money  than 
television  stations  or  television  networks 
to  purchase  programming  and,  being 
creatures  of  a  competitive  economic  sys¬ 
tem,  will  inevitably  purchase  much  of 
the  best  programming  now  broadcsist  on 
free  television  and  leave  free  television 
only  with  what  is  left  over.  The  growth 
projections  of  NCTA  and  other  cable  in¬ 


terests  are  discounted  by  broadcasters 
who  claim  the  projections  look  only  to 
the  short  nm  and  incorrectly  assiune 
that  penetration  rates  and  subscriber 
rates  will  remain  static.  They  assert  that 
once  the  pay  interests  obtain  a  foothold, 
the  industry  will  grow  rapidly,  the  per¬ 
centage  of  potential  subscribers  who 
actually  subscribe  will  increase  because 
good  programs  will  have  been  siphoned 
away  from  conventional  broadcasting, 
and  subscription  rates  will  go  up. 

32.  Because  of  this  potential  for  pro¬ 
gram  siphoning  from  free  to  pay  tele¬ 
vision,  the  broadcast  interests  conclude 
that  there  is  a  clear  need  for  regvilation. 
Ample  legal  authority  to  enact  regula¬ 
tions  is  said  to  be  found  in  “U.S.  v. 
Southwestern  Cable  Company”,  392  U.S. 
157  (1968)  upholding  the  Commission’s 
authority  to  regulate  cable  television 
broadcast  signal  carriage;  in  “General 
Telephone  Company  of  California  v. 
FCC”  413  F.  2d  390  (D.C.  Cir.  1969)  up¬ 
holding  the  Commission’s  authority  to 
regulate  the  provision  of  cable  television 
facilities  by  telephone  common  carriers; 
and  in  “National  Association  of  Theatre 
Owners  v.  FCC”,  420  F.  2d  194  (D.C.  Cir. 
1969),  cert,  denied,  397  U.S.  92  (1970) 
aflarming  the  Commission’s  authority  to 
authorize  and  regiUate  over-the-air  sub¬ 
scription  television  stations.  The  broad¬ 
cast  interests  contend  that,  at  least,  reg¬ 
ulation  of  program  siphoning  is  reason¬ 
ably  ancillary  to  the  performance  of  the 
Commission’s  duties.  The  NAB  and 
others  assert  that  the  Comm\mications 
Act  of  1934  is  a  statutory  mandate  to 
prevent  program  siphoning  in  order  to 
protect  the  public  interest  and  facilitate 
an  efficient,  nationwide  communications 
network.  Furthermore,  it  is  argued  by 
some  that  since  the  1934  Act  contem¬ 
plated  only  conventional  television  serv¬ 
ice,  the  Commission  should  obtain  Con¬ 
gressional  eruldance  before  it  promul¬ 
gates  any  rule  which  would  permit  pay 
interests  to  use  programming  now  found 
on  conventional  television. 

33.  All  of  the  broadcast  Interests  mge 
that  the  existing  niles  be  retained  or 
strengthened.  With  regard  to  feature 
films,  the  broadcasters  claim  that  pay 
Interests  now  have  available  to  them 
all  of  the  film  product  that  they  need. 
ABC  points  out  that  in  the  1973  oral 
arguments,  cable  Interests  stated  that 
they  needed  4-8  feature  films  each 
month  to  operate  successfully.  Citing 
statistics  from  Paul  Kagan  Associates, 
publisher  of  “The  Pay  TV  Newsletter,” 
ABC  states  that  pay  Interests  now  have 
available  over  20  feature  films  each 
month.  The  availability  of  adequate  film 
product  is  demonstrated  by  the  dra¬ 
matic  growth  of  the  pay  cable  indus¬ 
try — ^pay  cable  subscribers  have  in¬ 
creased  from  16,000  in  March  of  1973, 
to  over  100,000  as  of  September,  1974. 
Because  of  the  danger  of  siphoning  and 
the  lack  of  need  for  more  product  by 
pay  Interests,  the  broadcast  interests  are 
luianlmously  opposed  to  any  relaxation 
of  the  feature  film  rule. 

34.  Although  the  broadcast  parties 
generally  urge  that  the  existing  rules 
be  retained,  the  following  specific  altera¬ 


tions  are  suggested.  The  existing  rules 
apply  only  to  cablecast  programming 
distributed  for  a  per-program  or  per- 
channel  charge.  It  is  suggested  that  the 
rules  ought  also  to  apply  to  cablecast 
programming  distribute  without  any 
additional  charge  on  the  grounds  that 
the  same  potential  for  program  siphon¬ 
ing  exists  here  as  in  the  per-channel  or 
per-program  charge  area.  It  is  also  sug¬ 
gested  that  pay  operations  be  limited 
to  one  channel  on  cable  television  sys¬ 
tems,  and  that  pay  cable  be  required  to 
originate  a  substantial  nvunber  of  hours 
of  non-pay  programming  to  equalize  pay 
cable’s  role  with  that  of  STV.  ABC  pro¬ 
poses  a  modification  to  the  present  two- 
year  feature  film  rule.  It  would  require 
that  prior  to  the  pay  exhibition  of  a 
feature  film,  such  film  must  be  licensed 
for  conventional  television  broadcast  not 
later  than  25  to  30  months  after  theatri¬ 
cal  release.  This  would  prevent  rest  and 
re-release  and  would  insure  that  fea¬ 
ture  films  reach  conventional  television 
within  a  short  period  after  their  theatri¬ 
cal  run. 

35.  All  four  feature  film  proposals  in¬ 
cluded  in  the  Commission’s  further  no¬ 
tice  are'rejected  because  the  broadcasters 
claim  they  would  result  in  delay  between 
theater  and  conventional  television  ex¬ 
hibition  at  best,  and  at  worst  would 
completely  remove  some  films  from  the 
television  market.  It  Is  asserted  that  the 
average  time  taken  by  featiue  films  to 
reach  conventional  television  put  forth 
by  the  program  producers  is  niisleading 
because  of  the  inclusion  of  a  few  block¬ 
buster  films  which  weights  the  average 
on  the  long  side.  In  1974,  ABC  claims  to 
have  purchased  28  feature  films  which 
averaged  29  months  between  theater  re¬ 
lease  and  their  broadcast  period.  The 
exclusion  of  a  few  blockbuster  films  would 
shorten  this  period.  Therefore,  the 
broadcast  interests  claim  that  the  pres¬ 
ent  two-year  rule  reflects  actual  market 
distribution  practice  and  any  relaxation 
of  it  would  at  least  delay  the  broadcast 
use  of  feature  films.  The  NAB  asserts 
that  the  two-year  rule  actually  aids  pay 
interests  because  it  encoiu'ages  program 
producers  to  make  films  available  for 
home  pay  exhibition  before  the  two-year 
period  runs.  Any  relaxation  of  the  rule 
would  delay  the  conventional  broadcast 
use  of  a  film  and  would  interfere  with 
the  public’s  ability  to  see  the  film  when 
its  appeal  is  still  fresh. 

36.  It  is  claimed  that  any  shrinkage 
of  the  eight-year  period  between  a  fea¬ 
ture  film’s  second  and  tenth  year  after 
theatrical  release  during  which  home 
pay  me  is  now  banned  would  encourage 
program  producers  to  withhold  at  least 
the  best  films  from  conventional  tele¬ 
vision  use.  Since  network  exhibition  of 
a  film  diminishes  its  value  for  pay  use, 
the  broadcasters  claim  that  the  program 
producers  will  distribute  their  best  films 
in  the  following  manner:  Theatrical  re¬ 
lease — home  pay  release — ^rest — second 
run  theatrical  release — second  run  home 
pay  release  •  •  *  Thus  the  film  would 
never  reach  conventional  television.  The 
fact  that  a  very  few  blockbuster  films  like 
“The  Godfather”  do  not  reach  home  pay 
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distribution  during  the  present  two-year 
period  does  not  outwei^  the  benefit  to 
the  public  of  having  sudi  films  offered 
via  conventional  television  on  the  earliest 
possible  date. 

37.  Independent  broadcasters  in  par¬ 
ticular  oppose  any  relaxation  of  the 
present  ten-year  rule.  Metromedia 
claims  that  older  films  constitute  be- 
tw’cen  25  and  40  percent  of  the  program¬ 
ming  on  three  of  its  television  stations. 
Statistics  submitted  by  the  NAB  indicate 
that  during  a  three-week  period,  66  per¬ 
cent  of  all  the  films  broadcast  by  Wash¬ 
ington,  D.C.  and  Baltimore  television 
stations  were  ten  years  or  older.  The 
figure  was  79  percent  to  92  percent  for 
the  three  independent  stations  in  those 
markets.  Kaiser  Broadcasting  states  that 
it  holds  rights  to  5,036  films  of  which 
4.512  are  more  than  ten  years  old.  Metro¬ 
media  has  devised  an  economic  model 
which  indicates  that  a  pay  cable  oper¬ 
ation  with  only  5,500  subscribers  would 
have  the  economic  potential  to  outbid 
television  broadcast  stations  like  WTTG, 
Washington,  D.C.,  which  pays  an  average 
of  $1200  for  the  films  it  shows. 

38.  The  broadcast  interests  contend 
that  the  large  number  of  feature  films 
“available”  for  broadcast  use  is  mis¬ 
leading.  Metromedia  claims  that  only 
about  one-half  of  the  older  films  avail¬ 
able  are  suitable  for  television  broadcast 
use;  and  only  about  23  percent  could  be 
called  desirable.  It  is  asserted  that  these 
few  desirable  older  films  would  be  si¬ 
phoned  by  the  pay  c^ierators  shoiUd  the 
present  ten-year  restriction  be  relaxed. 
Metromedia  claims  that  talk  of  simulta¬ 
neous  use  of  older  feature  films  by  pay 
and  c<Hiventi<mal  broadcast  interests  is 
unsoimd.  It  would  be  in  the  best  interest 
of  both  the  program  producers  and  the 
pay  operators  to  maximize  revenues  by 
withholding  the  best  older  films  from 
conventional  television  for  exclusive  pay 
use. 

39.  Among  the  broadcast  interests 
only  ABC  pnqposed  a  change  in  the 
present  rule  prohibiting  subscription  use 
of  all  series  type  programs.  ABC  pro¬ 
posed  a  rule  which  woxild  permit  sub¬ 
scription  use  of  non-network  series  which 
have  not  been  shown  cm  conventional 
television  for  five  years,  and  all  original 
productions  which  are  innovative  and 
diverse. 

40.  A  number  of  broadcast  Interests 
suggest  that  the  existing  rule  reqiiiring 
that  no  more  than  90  percent  of  sub¬ 
scription  cablecasting  consist  of  feature 
films  and  sports  combined  be  amended 
to  a  requirement  permitting  less  use  of 
films  and  sperts  events.  This  is  alterna¬ 
tively  suggested  as  necessary  to  restrict 
the  amoimt  of  program  siphoning  that 
might  take  place  or  as  necessary  to 
encourage  the  development  of  a  more 
diversified  type  of  programming  offer¬ 
ing.  ABC,  for  example,  would  have  us 
lower  to  no  more  than  60  pjercent  sports 
and  films  combined. 

41.  With  regard  to  the  spirts  rule, 
there  was  unanimous  supix>rt  among  the 
broadcast  Interests  for  amending  the 
cable  rule  to  comply  with  that  now  in 
effect  for  STV.  They  contend  that  the 


danger  of  sports  siphoning  is  even  more 
apparent  with  regard  to  pay  cable  than 
STV  because  of  cable’s  multichannel 
capability. 

42.  Although  the  broadcast  interests 
agree  that  the  sports  rule  should  be 
strengthened,  there  is  a  wide  range  of 
opinion  as  to  the  amendments  which 
should  be  made.  The  MST  comments 
proposed  a  ban  on  all  sp>orts  carriage 
within  one  week  of  the  occurrence  of 
the  event.  ABC  would  retain  the  exist¬ 
ing  STV  rule  for  sp>ecific  events  and 
have  the  Commission  consider  requests 
by  pay  interests  to  carry  non-specific 
events  on  an  ad  hoc  basis  rather  than 
attempt  to  refine  the  existing  rule.  An¬ 
other  prop>osal  along  this  line  wovild  ban 
pay  use  of  the  four  major  sports  ex¬ 
cept  where  a  showing  is  made  that  pay 
carriage  would  not  affect  the  sport’s 
availability  on  conventional  television. 

43.  The  opinion  of  what  should  consti¬ 
tute  a  substantial  number  of  non¬ 
specific  sports  events  ranges  from  10 
percent.  MST,  to  25  percent,  Metromedia 
and  NAB.  The  remainder  game  proposal 
contained  in  the  further  notice  is  gen¬ 
erally  regarded  by  broadcast  interests  as 
unworkable.  It  is  contended  that  sports 
events  are  not  fungible  because  of  differ¬ 
ing  spectator  interests  in  teams  and  the 
differing  times  at  which  games  are 
played.  Thus  the  remainder  game  con¬ 
cept  would  result  in  all  the  most  desirable 
games  being  placed  on  pay  operations, 
leaving  the  least  desirable  games  for  con¬ 
ventional  television  broadcast.  ’The  right 
of  first  refusal  concept  is  also  rejected  by 
the  broadcasters  because  of  the  adminis¬ 
trative  difficulty  in  determining  the  rea¬ 
sonableness  of  an  offer.  CBS,  however, 
advocates  the  right  of  first  refusal  con¬ 
cept  when  applied  to  new  sports  events. 
There  is  absolute  agreement  among 
broadcast  Interests  that  no  new  catego¬ 
ries  of  sports  events  be  recognized.  Any 
further  categorization,  it  is  asserted, 
would  increase  the  ability  of  pay  inter¬ 
ests  to  carry  sports  programming. 

44.  The  broadcast  interests  generally 
deny  that  “warehousing”  of  feature  films 
takes  place.  It  is  admitted  that  in  a  very 
few  Instances  a  network  may  contract  for 
exclusivity  during  a  portion  of  the  two- 
year  period  after  a  film’s  theatrical  re¬ 
lease,  but  this  only  occurs  when  the  film 
is  scheduled  for  early  network  exhibition. 
Such  exclusivity  protection,  it  is  argued, 
is  necessary  to  protect  the  film’s  value  to 
the  network.  ABC  asserts  that  of  all  fea¬ 
ture  flim.s  to  which  it  purchased  rights 
between  August  1,  1969,  and  July  31, 
1974,  only  two  were  not  telecast.  It  is 
charged  that  the  proposal  made  by 
NCTA  to  ban  all  exclusivity  arrange¬ 
ments  would  benefit  only  the  pay  inter¬ 
ests,  since  the  usual  market  distribution 
pattern  makes  feature  films  available  to 
pay  interests  before  conventional  broad¬ 
cast  interests. 

45.  The  broadcast  Interests  supported 
the  proposal  that  pay  operations  be  re¬ 
quired  to  notify  the  Ckmunlssion  prior 
to  the  commencement  of  their  activities. 
Such  notification  would  assist  the  Com¬ 
mission  in  assessing  the  development  of 
pay  cable  tdevlslon  operations. 


46.  The  proposal  to  suspend  the  sub¬ 
scription  rules  for  four  years  which  was 
submitted  by  NCTA  and  supported  by 
many  other  cable  Interests  and  program 
suppliers  is  fiercely  opposed  by  the  broad¬ 
casting  interests.  Metromedia  chtuac- 
terizes  the  proposal  as  an  “insidious 
trap.”  It  is  argu^  that,  should  the  Com¬ 
mission  suspend  the  rules,  they  would 
never  again  be  given  effect  because  en¬ 
trenched  i>ay  interests  would  meet  any 
attempt  to  reinstate  the  rules  with  argu¬ 
ments  that  to  do  so  would  disrupt  estab¬ 
lished  viewing  habits  of  subscribers  and 
would  interfere  with  the  economic  ex¬ 
pectations  of  the  pay  cable  Investors  who 
will  have  invested  billions  of  dollars  on 
the  basis  of  the  status  quo. 

Broadcast  subscription  television.  47. 
Four  parties  with  interests  in  over-the- 
air  subscription  stations  filed  comments 
in  this  proceeding.  Each  of  these  com¬ 
ments  is  brief  and  suggests  essentially 
that  the  program  content  regulations  ap¬ 
plicable  to  subscription  cablecasting  and 
to  subscription  broadcasting  should  be 
the  same.  The  STV  interests  also  support 
the  proposed  requirement  that  cable  tele¬ 
vision  systems  provide  notification  to  the 
Commission  within  thirty  days  of  the 
commencement  of  subscription  program¬ 
ming. 

48.  Pay  Television  Corporation  states 
that  the  alternatives  contained  in  the 
further  notice  Involve  cranplicated  for¬ 
mulas  which  would  inhibit  the  free  flow 
of  competition  for  product  and  contends 
that  the  present  rules  should  remain  un¬ 
changed.  However,  the  comments  pro¬ 
vided  by  Mr.  Robert  S.  Block  suggest 
several  alternatives  to  the  existing  rules. 

49.  Mr.  Block  favors  a  three-to-nine- 
year  rule  for  featiue  films  with  a  pro¬ 
vision  that  a  film  would  be  available  for 
subscription  use  after  the  three-year 
availability  period  if  a  contract  had  been 
signed  for  its  network  exhibition.  Addi¬ 
tionally,  a  film  would  continue  to  be 
available  to  pay  interests  after  the  three- 
year  period  if  the  film  had  been  made 
available  in  good  faith  to  conventional 
television  and  no  contract  had  been 
signed  for  its  telecast.  Mr.  Block  believes 
that  the  three-year  period  should  begin 
to  run  not  from  the  date  on  which  a  film 
is  initially  shown  in  any  theaters,  as 
under  the  present  rules,  but  only  after 
the  film  has  been  generally  released  in 
the  top  25  metropolitan  areas  in  the 
country.  As  to  films  over  nine  years  old. 
Mr.  Block  sees  no  public  interest  in  re¬ 
stricting  their  subscription  use. 

50.  With  regard  to  sports,  Mr.  Block 
proposes  a  rule  which  would  average  the 
number  of  games  telecast  in  a  specific 
market  over  the  previous  five  years  prior 
to  proposed  STV  or  pay  cable  showing. 
The  remainder  of  games  in  the  “home” 
and  “away”  categories  would  then  be 
made  available  for  pay  use.  To  resolve 
the  concern  of  those  who  feel  that  such 
a  rule  would  eliminate  the  possibilities 
of  conventional  television  expansion,  Mr. 
Block  suggests  that  provision  be  made 
such  that  a  ten  percent  increase  in  games 
be  made  available  each  year,  over  the 
five-year  average,  to  conventional  tele¬ 
vision,  which  would  have  the  option  to 
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accept  or  reject  the  added  number  of 
games. 

Cable  television.  51.  The  views  of  the 
cable  television  Industry  In  this  proceed^ 
Ing  were  set  forth  In  comments  filed  by 
the  National  Cable  Television  Associa¬ 
tion  (NCTA),  various  state  and  regional 
cable  television  associations,  and  over  20 
individual  cable  television  system  owners 
and  operators.  In  general,  the  position  of 
the  cable  television  industry  is  that  the 
Commission  has  no  Jurisdiction  to  im¬ 
pose  the  pay  cable  rules  and  that  the 
rules  violate  the  antitrust  laws,  the  Copy¬ 
right  Act  and  the  Communications  Act 
insofar  as  the  rules  discourage  competi¬ 
tion.**  Furthermore,  it  is  asserted  that 
the  existing  cable  rules  constitute  an  im¬ 
permissible  restraint  on  free  speech  in 
violation  of  the  First  Amendment.  In  the 
broadcast  area,  regulations  which  affect 
speech  are  justified  solely  on  the  groimd 
that  there  is  a  technical  limitation  to  the 
availability  of  frequency  space.  "National 
Broadcasting  Company  v.  United  States," 
319  U.S.  190  (1943),  "Red  Lion  Broad¬ 
casting  Company  v.  FCC,"  295  U.S.  367 
(1969) ,  "National  Association  of  Theater 
Owners  v.  FCC.”  420  F.  2d  194  (D.C.  Cir. 
1969).  In  the  subscription  cable  area, 
frequency  space  is  not^used  so  content 
regulations  cannot  be  sustained.  If  the 
rules  do  not  violate  the  First  Amendment 
on  their  face,  it  is  argued  that  because 
they  certainly  restrain  speech  there  must 
be  at  least  most  compelling  evidence  that 
they  are  essential  to  preserve  the  objec¬ 
tives  of  the  Communications  Act.  Avail¬ 
able  evidence  indicates  that  no  such 
showing  can  be  made.  Absent  any  hard 
evidence  that  the  public  would  suffer, 
there  should  be  no  pay  Cable  restrictions. 
The  cable  Industry  asserts  that  a  record 
based  on  actual  marketplace  experience 
is  required  to  justify  restrictions  on  pay 
cable  programming.  Therefore  the  pres¬ 
ent  rules  must  be  at  least  suspended  to 
allow  the  marketplace  to  determine 
whether  restrictive  rules  are  needed  to 
protect  the  public. 

52.  It  is  argued  by  pay  cable  propo¬ 
nents  that  subscription  <^)erations  are 
needed  to  make  cable  television  viable, 
especially  in  urban  markets  where  broad¬ 
cast  signals  are  available.  Pay  operations 
are  regarded  as  necessary  in  many  cases 
to  provide  the  gross  revenue  base  cable 
systems  need  to  build  and  provide  other 

By  way  of  underlining  the  importance  of 
antitrust  policies,  NC^A  quotes  the  follow¬ 
ing  language  from  “United  States  v.  Topco 
Associates,  Inc.’’,  406  U.S.  606,  610  (1072): 
“Antitrust  laws  In  general,  and  the  Sherman 
Act  In  particular,  are  the  Magna  Charta  of 
free  enterprise.  They  are  as  Important  to 
the  preservatioji  of  economic  freedom  and 
our  free  enterprise  system  as  the  Bill  of 
Bights  Is  to  the  protection  of  our  funda¬ 
mental  personal  freedoms.  And  the  freedom 
guaranteed  each  and  every  business,  no  mat¬ 
ter  how  small,  is  the  freedom  to  compete — 
to  assert  with  vigor.  Imagination,  devotion, 
and  Ingenuity  whatever  economic  muscle  It 
can  muster.  Implicit  In  such  freedom  is  the 
notion  that  It  cannot  be  foreclosed  with  re¬ 
spect  to  one  sector  of  the  economy  because 
certain  private  citizens  or  groups  believe  that 
such  foreclosure  might  promote  greater  com¬ 
petition  In  a  more  Important  sector  of  the 
economy.” 


non-broadcast  services.  Revenues  ob¬ 
tained  from  subscription  programming 
are  essential  if  advanced  cable  systems 
in  the  larger  markets  are  to  be  con¬ 
structed  and  comply  with  the  require¬ 
ments  of  the  rules.  As  with  conventional 
television,  cable  television  must  provide 
entertainment  programming  like  feature 
films  and  sports  events  to  support  less 
profitable  news,  special  interest  and  pub¬ 
lic  service  programming.  The  present  re¬ 
strictions,  it  is  argued,  do  not  permit  an 
adequate  supply  of  entertainment  pro¬ 
gramming  to  attract  subscribers.  This 
situation  in  turn  adversely  affects  the 
willingness  of  investors  to  finance  cable 
operations.  The  California  Community 
Television  Association  points  to  a  large 
demand  for  more  “G”  rated  feature  films 
on  the  subscription  operation  serving  San 
Diego.  However,  thefiresent  program  re¬ 
strictions  force  the  operator  to  carry  a 
large  number  of  “R”  rated  films  which 
do  not  have  family  appeal,  "rhe  TM  Com- 
mimications  Company  claims  that  it  has 
reached  only  between  9  and  16  percent 
pay  penetration  on  its  systems  because 
there  is  not  enough  film  product  to  at¬ 
tract  subscribers.  Telecable  Corporation 
asserts  that  after  careful  study,  it  has 
decided  not  to  introduce  subscription 
service  on  any  of  the  systems  it  operates 
because  of  the  lack  of  sufficient  product 
to  attract  subscribers.  Because  the  pro¬ 
gram  restrictions  restrict  the  market  to 
which  programming  may  be  sold,  thereby 
reducing  the  return  to  the  program 
creator,  it  is  argued  that  the  rules  stifie 
creative  effort;  a  loss  shared  by  the  gen¬ 
eral  public. 

53.  Arguments  that  development  of 
direct  payment  forms  of  television  distri¬ 
bution  will  prejudice  the  poor  are  incor¬ 
rect  according  to  cable  interests.  Pay  sys¬ 
tems,  rather  than  requiring  payment  for 
what  is  now  available  free  will  make 
available  box  office  films,  sports,  educa¬ 
tional,  and  cultural  programming  which 
is  either  not  now  available  at  all  except 
to  a  very  few,  or  which  is  available  only 
upon  payment  of  high  box  office  prices 
and  the  parking,  baby  sitting  and  other 
expenses  attendant  thereto. 

54.  The  NC)TA  asserts  that  it  is  impos¬ 
sible  to  offer  irrefutable  proof  against  the 
broadcasters’  siphoning  predictions  be¬ 
cause  it  is  impossible  to  prove  a  negative, 
i.e.  that  siphoning  will  not  occur.  There¬ 
fore,  the  burden  of  proof  should  be  placed 
on  the  broadcast  interests. 

55.  Although  the  NCTTA  agrees  that  it 
is  not  in  the  public  interest  to  allow  pro¬ 
grams  now  seen  on  conventional  televi¬ 
sion  to  be  removed  from  that  medium,  it 
claims  that  no  factual  basis  presently 
exists  to  support  any  rules  restricting  pay 
cable  exhibition  of  feature  films  and 
series  type  programs.  There  are  presently 
only  some  89,000  "  pay  cable  subscribers. 
But  even  with  one  million  subscribers, 
the  NC7TA  claims  that  a  maximum  of  $2,- 
400,000  would  be  available  for  the  pur¬ 
chase  of  8  feature  films  nationwide  in  any 
given  month.  This  works  out  to  be  $300,- 
000  per  film.  In  1973,  the  average  film 

”  other  estimates  place  this  figure  at 

100,000.  , 


sold  to  the  networks  for  two  runs  brought 
$750,000  to  $800,000  and  an  additional 
$250,000  to  $350,000  was  obtained  from 
the  independent  stations  in  ssmdlcation. 
This  evidence  indicates  that  there  is  no 
danger  of  siphoning  in  the  foreseeable 
future.  The  NITTA  claims  that  the  broad¬ 
casters’  predictions  of  the  economic 
power  of  pay  cable  ignores  the  high 
capital  and  labor  costs  to  the  cable  in¬ 
dustry;  the  division  of  revenues  among 
program  supplier,  channel  lessee,  and 
system  operator;  the  multiplicity  of  op¬ 
erators  purchasing  different  programs: 
and  the  impossibility  that  all  subscribers 
would  want  to  watch  the  same  programs. 
But  even  if  pay  cable  had  the  magnitude 
of  economic  resources  in  the  future  to  buy 
up  features,  the  motion  picture  suppliers 
would  never  permit  exclusive  use  by  pay 
interests.  ’The  exhibition  of  feature  films 
on  conventional  television,  regardless  of 
prior  showings  in  the  theater  and  on  pay 
cable,  will  continue  to  be  a  critical  source 
of  income  for  the  motion  picture  com¬ 
panies. 

56.  On  the  issue  of  siphoning,  Viacom 
International  Inc.,  r>oint8  to  a  Stanford 
Research  Institute  study  which  predicted 
that  pay  television  viewers  in  1985  will 
not  spend  more  than  seven  percent  of 
their  viewing  hours  watching  pay  pro¬ 
gramming.  This  indicates  that  the  effect 
of  pay  cable  on  conventional  television 
will  be  slight,  if  there  is  any  effect  at  all. 
In  support  of  this  view,  the  California 
Community  Television  Association  states 
that  only  six  tenths  of  one  percent  of 
California  television  households  are  pay 
cable  subscribers.  These  figures  show  that 
the  conventional  television  audience  is 
not  now,  nor  is  it  likely  to  be,  threatened 
by  pay  cable.  With  its  vast  viewing  audi¬ 
ence  in  tact,  conventional  television  will 
continue  to  have  the  economic  resources 
to  provide  the  quality  of  programming 
which  it  now  delivers.  The  extent  of  these 
economic  resources  is  demonstrated  by 
several  recent  network  film  purchases: 
$10  million  for  "The  Godfather,’’  $5  mil¬ 
lion  for  “Gone  With  The  Wind,"  and  $3 
million  for  “The  Poseidon  Adventure.’’ 

57.  The  NCTA  states  that  the  broad¬ 
cast  interests  speak  much  of  delay  with 
regard  to  feature  films,  but  that  is  not 
the  issue.  It  asserts  that  the  basis  for 
the  Commission’s  pay  television  and  pay 
cable  rules  has  been  the  concern  of  de¬ 
priving  the  public  of  programming  it  now 
receives  free.  For  the  first-time  in  the 
further  notice,  the  Commission  raised 
the  issue  of  delay.  The  Commission 
should  not,  it  is  said,  establish  regulatory 
precedent  that  it  will  r^ulate  the  timing 
of  which  programming  is  shown  on 
broadcast  television.  The  Commission 
does  not  restrict  theatrical  runs  to  force 
movies  to  reach  conventional  television 
earlier,  and  no  more  reason  exists,  it  is 
argued,  to  restrict  the  lengrth  of  time 
feature  films  are  used  by  pay  cable.  In 
any  case,  the  NCTTA  states  that  pay  cable 
exhibition  of  featiure  films  without  re¬ 
straint  will  not  delay  the  exhibition  of 
feature  films  on  conventional  television. 
The  average  time  between  first  theatrical 
release  and  first  telecast  has  remained 
at  five  years  and  two  months  for  the 
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seven  television  seasons  since  1967-68. 
The  imposition  of  the  present  two-year 
rule  has  not  hastened  the  market  process 
by  which  feature  films  reach  conventional 
television. 

58.  Additionally,  the  cable  interests 
join  the  program  suppliers  in  stating  that 
the  present  rules  ignore  the  fact  that  any 
significant  increase  in  demand  for  fea¬ 
ture  film  and  series  product  will  result 
in  an  increase  in  the  supply  of  such 
program  product.  The  supply  of  pro- 
granuning  is  elastic.  Production  studios 
are  in  difficult  economic  straits  and  un¬ 
employment  among  actors  and  produc¬ 
tion  personnel  is  chronically  high.  With 
increased  outlets  for  its  programming, 
the  program  software  industry  would 
gird  itself  for  increased  production  to 
meet  the  demand.  This  increase  in  sup¬ 
ply  would  aid  not  only  the  subscription 
cable  Industry,  but  also  provide  more 
progranuning  and  particularly  more  gen¬ 
eral  audience  programming  for  both 
theaters  and  broadcasters.  Any  argu¬ 
ment  that  more  programming  cannot  be 
produced  is  refuted  by  the  recent  in¬ 
crease  in  made-for-television  movies. 

59.  The  cable  television  interests  are 
unanimous  in  their  opinion  that  the 
existing  rules  which  generally  prohibit 
use  of  feature  films  more  than  two  years 
after  their  first  general  theatrical  re¬ 
lease  are  overly  restrictive  and  result 
in  the  better  films  never  becoming  avail¬ 
able  for  pay  cable  use  because  they  con¬ 
tinue  to  be  used  in  theaters  for  the  whole 
two-year  period.  The  NCTA  states  that 
the  pay  rules  in  effect  “warehouse”  fea- 
tiu*e  films  because  of  the  restrictions 
placed  on  their  use.  It  claims  that  since 
there  is  no  rationale  for  the  feature  film 
and  series  rules,  the  NCTA  is  opposed  to 
all  of  the  alternatives  listed  in'  the  fur¬ 
ther  notice  as  well  as  to  the  existing  rule. 
Most  cable  interests  agree  with  the  posi¬ 
tion  of  the  NCTA.  although  a  few  specific 
alternative  proposals  were  advanced. 

60.  TM  Communications  Company 
favors  the  first  proposal  set  out  in  the 
further  notice  as  the  one  freeing  the 
most  films  for  pay  use.  It  suggests  a 
five-year  rule  with  the  caveat  that  pay 
use  of  a  film  would  be  limited  to  a  24- 
month  period  from  its  first  pay  cable 
use. 

61.  CaWecom-General,  Inc.,  favors  the 
second  proposal  contained  in  the  further 
notice.  It  suggests  that  a  film  should  be 
made  available  for  pay  use  for  a  period 
of  time  related  to  the  length  of  its 
theatrical  run.  Then  conventional  tele¬ 
vision  should  be  allowed  the  same 
amount  of  time  to  exhibit  the  film,  after 
vdiich  there  ^ould  be  no  restrictions 
on  its  use. 

62.  TelePrompTer  Corporation  agrees 
with  the  position  of  the  NCTA  that  all 
feature  film  restrictions  on  pay  use 
should  be  removed.  Moreover,  it  suggests 
that  the  Commission  should  prohibit  a 
film’s  xise  by  conventional  television  un¬ 
til  pay  Interests  have  had  an  adequate 
oppmtunity  to  exhibit  it.  TelePrompTw* 
states  that  there  shotild  be  a  “window^ 
for  pay  use — ^for  instance  a  fioatlng  one 
year  nile — during  which  pay  interests 
would  have  exclusive  use  of  a  film  be¬ 


tween  its  theatrical  run  and  its  exhibi- 
ticm  on  conventional  tdevision.  The 
NCTA  rejects  the  “window”  concept, 
whether  or  not  it  is  for  exclusive  pay 
use.  It  states  that  such  a  rule  unfairly 
affects  subscribers  of  new  systems  built 
after  the  window  has  closed. 

63.  Cable  television  interests  contend 
that  the  series  and  feature  film  rules  are 
unnecessary  and  self-defeating  because 
there  exists  considerable  quantities  of 
unsold  program  product  that  could  be 
used  by  pay  cable  (HJerations  without 
withdrawing  any  product  from  broad¬ 
cast  use.  Comments  filed  in  Docket  18179 
(concerning  limitations  of  exclusive  pur¬ 
chases  of  programming  by  broadcast 
stations)  indicate  that  there  is  substan¬ 
tial  program  product  available  for  broad¬ 
cast  use  which  remains  unsold.  Of  the  54 
separate  series  pro^Hims  placed  in  syn¬ 
dication  in  the  top  50  markets  between 
1965  and  1970.  5.1  percent  of  the  markets 
remained  unsold  and  of  the  31  feature 
film  packages  placed  in  syndication.  32.1 
percent  of  the  markets  were  imsold.  Of 
the  many  thousands  of  films  over  ten 
years  old.  subscription  cable  may  only 
use  12  fil^  a  year  under  existing  rules, 
although  it  is  clear  most  of  these  films 
will  not  have  broadcast  exposure  during 
that  time. 

64.  The  NC7TA  contends  that  there 
should  be  no  limitation  on  the  exhibi¬ 
tion  of  feature  films  by  pay  cable  after 
network  exhibition.  Once  the  film  has 
been  shown  on  network  television  or 
even  contracted  for.  there  can  be  no  hy¬ 
pothetical  concern  about  siphoning  or 
delay.  Ihere  is  a  large  supply  of  feature 
films  available  for  both  broadcast  and 
pay  cable  use.  According  to  NCTTA’s 
study  of  the  Detroit  market,  for  example, 
the  five  television  stations  in  that  market 
televised  2.271  films  during  the  12-month 
period.  Of  the  18.000  films  available  in 
the  market.  15.729  were  not  televised. 
Similar  situations  exist  in  the  markets 
of  Houston.  Sacramento.  Syracuse,  San 
Antonio.  Orlando/Dairtona  Beach.  Ce¬ 
dar  Rapids/Waterloo,  Portland/Poland 
Springs.  Sioux  Falls/Mitchell,  Amarillo 
and  Washington.  The  anti-warehousing 
rule  proposed  by  the  NCTA  (see  para¬ 
graph  68,  infra)  would  insure  unre¬ 
stricted  simultaneous  use  of  older  films 
by  pay  interests  and  conventional  tele¬ 
vision  because  the  film  producers  will 
be  anxious  to  exploit  both  markets.  In 
response  to  the  contention  of  Metro¬ 
media  (see  paragraph  38.  supra.)  that 
there  are  only  a  very  limited  number  of 
suitable  older  films  availaUe  for  broad¬ 
cast  use,  the  NCTA  asserts  that  in  a 
recent  12-month  period  all  of  the  Wash¬ 
ington,  D.C.  television  stations  pur¬ 
chased  (mly  530  film  titles.  With  some¬ 
thing  like  18,000  titles  available,  it  is 
claimed  ttiat  there  is  an  abundance  of 
quality  film  product  available  for  both 
conventional  television  and  pay  use. 

65.  Ihe  N(7rA  and  many  other  cable 
interests  would  have  the  Commission 
abandon  its  series  rule  altogether.  The 
CTalifomia  Community  Television  Asso¬ 
ciation  states  that  ^  least  pay  cable 
should  be  allowed  to  carry  series  which 
have  been  rejected  by  conventional  tele¬ 


vision.  This  proposal  is  somewhat  in  line 
with  that  of  ABC  (see  paragraph  39. 
supra.) .  Viacom  International,  Inc.,  pro¬ 
poses  that  pay  Interests  be  allowed  to 
develop  their  own  series  programs.  It 
states  that  pay  cable  provides  an  oppor¬ 
tunity  to  air  series  programs  with  less 
than  mass  audience  appeal. 

66.  Cable  interests  submit  that  the 
sports  rules  are  overly  restrictive  be¬ 
cause  there  is  a  significant  number  of 
sports  events  which  will  not  be  broadcast 
and  which  the  rules  prohibit  subscrip¬ 
tion  television  systems  from  using.  The 
NCTTA  suggests  that  the  existing  two- 
year  *rule  be  retained  but  not  expanded 
to  five  years  as  it  has  been  for  STV.  For 
non-specific  events,  the  network  or  local 
broadcaster  should  be  granted  a  right  of 
first  refusal  to  the  larger  of  the  number 
of  games  in  a  given  category  telecast 
in  either  of  the  last  two  years.  All  games 
in  a  category  above  the  two-year  high- 
water  mark,  remainder  games,  could  be 
licensed  to  pay  cable  without  first  giving 
broadcasters  the  right  of  first  refusal. 
In  this  way  all  sports  events  could  be 
made  available  to  the  public,  either  by 
broadcasters  or  pay  interests.  The  NCTTA 
points  out  that  the  Conunission’s  recent 
Home  Box  Office  letter  “  demonstrates 
that  the  use  of  remainder  games  by  pay 
cable  has  no  adverse  impact  on  conven- 
ticmal  television  and  results  in  the  public 
having  the  opportunity  to  watch  events 
not  televised.  Additionally.  Cablecom- 
General  states  that  there  ^ould  be  no 
restrictions  on  delayed  pay  cablecasting 
of  sports  events. 

67.  With  regard  to  the  question  of 
whether  the  Commission’s  pay  cable 
and  STV  rules  should  be  the  same,  most 
of  the  cable  interests  which  commented 
on  this  issue  were  of  the  cq^inion  that  be¬ 
cause  STV  involves  the  use  of  the  broad¬ 
cast  spectrum  the  STV  rules  should  be 
considered  separately  from  the  cable 
television  rules.  However,  it  is  urged  that, 
if  new  cable  rules  are  adopted,  they  apply 
equally  to  all  forms  of  cable  commi^- 
cation,  whether  it  be  subscription  cable, 
multipoint  distribution  service,  laser, 
closed  circuit  or  any  other  technology 
which  is  developed.  With  regard  to  the 
broadcasters’  proposal  that  the  subscrip¬ 
tion  cable  rules  be  extended  to  program¬ 
ming  for  which  no  additional  charge  is 
made,  the  cable  Interests  reply  that  they 
have  been  engaged  for  some  time  in  such 
cablecasting  and  no  evidence  has  been 
presented  to  suggest  why  the  subscrip¬ 
tion  rules  should  be  extended  to  this  type 
of  programming. 

68.  Those  cable  Interests  which  com¬ 
mented  upon  the  warehousing  issue  as¬ 
sert  that  broadcast  interests  should  be 
prohibited  from  withholding  feature 
films  from  pay  cable  by  way  of  exclusiv¬ 
ity  contracts.  Hie  NCTA  claims  that 
broadcasters  now  use  exclusivity  con¬ 
tracts  to  warehouse  films  before  they 
are  two  years  old  and  after  they  are 
ten  years  old.  Thus,  warehoused  films 
may  be  withheld  from  pay  cable  during 
much  of  the  time  now  left  open  for 
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cable  by  the  Oemmlsslon’s  rules.  To  guard 
against  such  warehousing,  the  NCTA 
proposes  the  following  rule: 

Networks  shsU  not  In  the  Uoenelng  of 
feature  films  restrict  by  contract  or  otherwise 
their  exhibitions  on  pay  cable  except  that 
a  reasonable  period  of  exclusivity  can  be  con¬ 
tracted  for,  provided  It  does  not  commence 
more  than  thirty  days  preceding  the  first 
network  broadcast  \mder  the  Initial  netw<H-k 
contract. 

The  NCTTA  also  proposes  the  following 
rule  to  protect  against  warehousing  by 
cable  interests: 

Cable  companies  shall  not  in  the  licensing 
of  feature  films  for  pay  cable  restrict  by 
contract  or  otherwise  limit  their  broadcast 
over  the  air. 

69.  The  California  Community  Tele- 
vlslcm  Association  agrees  that  broadcast 
Interests  must  be  prohibited  from  pur¬ 
chasing  unreasonable  period  of  exclusiv¬ 
ity,  and  additionally,  proposes  that  the 
broadcast  Interests  be  required  to  make 
available  to  pay  cable  any  film  in  which 
they  have  a  financial  interest. 

70.  TelePrompTer  Corporation  states 
that  the  NCTA  proposal  does  not  go  far 
enough  to  protect  pay  cable  from  the 
‘‘predatory  practices”  of  the  broadcast 
Industry TelePixnnpTer  asserts  that  the 
networks  have  purchased  ‘‘The  God¬ 
father,”  ‘‘Fiddler  on  the  Roof,”  ‘‘The 
Poseidon  Adventure,”  ‘‘Love  Story”  and 
‘‘Patton”  in  an  effort  to  kill  the  infant 
pay  cable  industry,**  and  proposes  a  rule 
which  would  prohibit  the  exhibition  of  a 
film  by  conventional  television  imtil  pay 
cable  has  had  an  adequate  opportunity 
to  exhibit  it. 

71.  As  to  the  proposed  requirement  that 
cable  systems  notify  the  Commission 
prior  to  instituting  pay  service  which  was 
Incorporated  into  Docket  19554  by  the 
further  notice,  most  cable  interests  are 
of  the  opinion  that  such  information 

“Referring  to  a  December  20.  1973,  letter 
of  Mr.  Everett  Ebrlick  of  ABC  to  the  then 
Chairman,  Dean  Burch,  TelePrompTer  states : 

Thus,  for  example,  “Diamonds  Are  For¬ 
ever"  was  contractually  barred  from  pay  cable 
during  all  but  the  first  three  months  of  the 
two  year  up-front  period  permitted  by  the 
Commission’s  rules  even  though  ABC  was 
not  licensed  to  broadcast  the  film  until  three 
years  after  Initial  theatrical  release.  Of  the 
142  films  covered  by  Mr.  Ehrllck’s  letter,  ex¬ 
actly  half  were  barred  from  pay  cable  during 
at  least  part  of  the  two-year  period  following 
Initial  theatrical  release.  The  effect  of  such 
prohibitions  was  to  reduce  the  period  allowed 
to  pay  cable  by  17.4  months — or  almost  %rds 
of  the  time  allotted  to  pay  cable  by  the  Com¬ 
mission’s  rules.  Mr.  Ehrlick’s  somewhat  muted 
suggestion  that  exclusivity  of  this  sort  Is 
necessary  to  ensiu-e  that  films  be  properly 
"rested"  before  network  showing  is  obviously 
ludicrous  when  viewed  In  the  context  of  a 
pay  cable  Industry  with  70,000  subscribers. 
Note,  moreover,  that  the  contracts  entered 
Into  by  ABC  do  not  provide  for  exclusivity 
against  In-filght  exhibition,  armed  forces  net¬ 
work  exhibition,  or  closed-circuit  hotel  dis¬ 
tribution,  each  of  which  has  larger  audiences 
than  pay  cable. 

“TelePrompTer  claims  that  the  intent  of 
the  networks  to  harm  the  pay  cable  industry 
Is  Indicated  by  the  fact  that  NBC  will  actu¬ 
ally  lose  money  on  Its  airing  of  "The  God¬ 
father.’' 


could  more  easily  be  procured  with  fninor 
revisions  of  the  Commission’s  present 
Form  325.  Aurovideo,  Inc.,  expressed  con¬ 
cern  that  if  objections  could  be  filed  to 
the  proposed  notification  and  such  ob¬ 
jections  would  stay  a  cable  system’s  right 
to  provide  pay  service,  the  result  would 
be  tantamoimt  to  requiring  Commission 
permission  to  provide  pay  service.  Such 
a  requirement  has  already  been  rejected 
by  the  Commission.  See  paragraphs  32- 
35,  ‘‘Clarification  of  rules  and  notice  of 
proposed  rulemaking,”  PCC  74-384,  46 
PCC  2d  175  (1974) .  Viacom  International 
Inc.,  specifically  opposed  the  petition  for 
rulemaking  initially  filed  by  the  National 
Association  of  Hieater  Owners  (RM- 
2371),  stating  that  the  proposed  rule 
would  place  an  unnecessary  bimden  upon 
cable  system  operators  and  that  the  pro¬ 
posal  was  an  attempt  by  the  theater 
owners  to  use  the  Commission’s  process  to 
obtain  competitive  Information. 

72.  The  graeral  substance  and  tenor  of 
the  industries’  comments  are  perhaps  well 
summed  up  in  the  following  statement 
from  the  comments  of  Columbia  Cable 
Systems,  Inc.,  et  al.: 

The  Immediate  effects  of  $  76.225  are  three¬ 
fold.  First,  the  freedom  of  both  buyers  and 
sellers  of  programming  covered  by  the  rule 
to  buy  and  sell  such  programming  in  the 
open  market  Is  unlawfully  and  unjustifiably 
restrained.  “See  Klor’s,  Inc.  v.  Broadway- 
Hale  Stores,  Inc.,”  369  U.S.  207  (1959).  Sec¬ 
ond,  the  rule  undermines  existing  policies 
favoring  competition  In  the  distribution  and 
licensing  of  programming  In  the  movie  and 
sports  Industries.  “See  e.g.,  Bigelow  v.  RKO 
Radio  Pictures,  Inc.,”  327  U.S.  251  (1946); 
“United  States  v.  Loew’s,  Inc.,”  371  U.S.  38 
(1962).  And  third,  and  ultimately,  by  with¬ 
holding  from  pay  cablecasters  the  essential 
resource — programming — without  which  they 
cannot  compete  with  broadcasters,  the  rule 
preserves,  and  strengthens,  the  existing  mo¬ 
nopoly  position  of  many  broadcasters  and, 
particularly,  of  the  networks.  Each  of  these 
aspects  of  {  76.225,  whether  taken  individ¬ 
ually  or  collectively,  would,  if  they  were  the 
result  of  private  as  opposed  to  governmental 
conduct,  constitute  a  violation  of  the  antl- 
triist  laws.  “See  Sliver  v.  New  York  Stock 
Exchange,”  373  U.8.  341  (1963).  These  re¬ 
strictions  on  the  ability  of  pay  cablecasters 
to  freely  compete  with  broadcasters  are  di¬ 
rectly  In  conflict  with  the  procompetltlve 
policy  of  the  Communications  Act  and  with 
Congressional  policy  favoring  competition 
unless  expressly  excluded,  and  may  only  be 
imposed  upon  a  compelling  showing  that 
they  are  required  to  effectuate,  and  will  not 
obstruct,  objectives  of  the  Communications 
Act. 

*  •  •  •  • 

The  restrictions  imposed  upon  pay  cable- 
casting  by  S  76.225  rest  upon  the  Commis¬ 
sion’s  assumption  that  pay  cablecasting,  at 
some  point  la  the  future,  may  resvUt  in  the 
siphoning  of  programs  from  “free”  television, 
thereby  depriving  viewers  of  some  program¬ 
ming  which  they  might  otherwise  receive 
without  charge.  This  assumption,  to  date.  Is 
totally  unsupported  by  any  documented  evi¬ 
dence  and  Is  founded,  essentially,  upon  spec¬ 
ulation. 

73.  Because  there  is  allegedly  no  evidence 
to  support  pay  cable  restrictions,  at  least  as 
to  feature  films  and  series  t3q>e  programs,  the 
cable  Interests  led  by  the  NCTA  propose  a 
four-year  moratorium  on  such  rules  after 
which  time  the  networks  and  broadcast  in¬ 
terests  should  be  required  to  justify  any  pro¬ 
posed  restrictions  on  pay  cable  service.  It  is 


claimed  that  such  a  four-year  period  would 
allow  the  marketplace  time  to  determine 
whether  any  restrictions  on  the  pay  use  of 
feature  films  and  series  programs  are  neces¬ 
sary  to  protect  the  public  Interest.  Cable- 
com-Oeneral,  Inc.,  suggests  that  the  Com¬ 
mission  undertaken  its  own  study  during  the 
proposed  morltorltun  period  to  assess  the 
possible  effects  of  pay  cable  programming  on 
conventional  television  service. 

Subscription  cable  television  entrepre¬ 
neurs.  74.  Comments  were  received  from  five 
subscription  cable  television  entreprenevu^. 
The  comments  of  this  group  generally  re¬ 
flect  those  submitted  by  the  cable  television 
Interests,  asserting  that  the  Conunisslon  has 
no  jurisdiction  to  Impose  the  cable  television 
program  restrictions  and.  In  any  case,  the 
restrictions  with  regard  to  feature  films  and 
series  programs  are  not  needed  to  protect 
the  public  Interest,  and  the  restrictions  with 
regard  to  sports  programs  should  be  re¬ 
laxed  to  permit  pay  cable  carriage  of  events 
not  televised. 

75.  In  addition  to  the  anti-trust  and 
constitutional  issues  raised  by  the  cable 
television  interests  (paragraph  72,  su¬ 
pra)  and  the  Justice  Department  (para¬ 
graph  124,  infra) ,  Home  Box  Office,  Inc., 
et  al.,  asserts  that  the  subscription  rules 
are  constitutionally  defective  In  that  they 
are  vague  and  overboard.  ‘‘NAACP  v. 
Button,”  371  U.S.  415  (1963),  ‘‘United 
States  V.  Robel,”  309  U.S.  258  (1967) .  The 
over-breadth  of  the  rules  is  demonstrated 
by  the  fact  that  they  prohibit  the  pay  ca¬ 
ble  exhibition  of  feature  films  and  sports 
events  even  when  there  is  no  danger  of 
siphoning,  the  evil  against  which  the  rules 
were  designed  to  guard.  HBO  points  out 
that  the  rules  frustrate  its  desire  to  ex¬ 
hibit  ‘‘Butch  Cassidy  and  the  Sundance 
Kid”  even  though  ABC  has  contracted  to 
show  the  film  in  1976.  Pay  cable  exhibi¬ 
tion  of  the  film  could  in  no  way  affect  its 
exhibition  on  conventional  television.  In 
the  sports  area,  the  rules  operate  to  with¬ 
hold  from  pay  cable  hundreds  of  events 
which  conventional  television  has  no  de¬ 
sire  to  telecast.  As  to  the  issue  of  vague¬ 
ness,  HBO  points  to  5  76.225(a)  (2)  of  the 
rules  which  prohibits  the  subscription  ca- 
blecast  of  sports  events  which  “have  been 
televised  live  on  a  nonsubscription,  regu¬ 
lar  basis.”  The  Commission  has  never 
provided  concrete  guidance  as  to  how 
this  rule  will  be  applied  in  sp>ecific  cir¬ 
cumstances,  thereby  making  compliance 
with  the  rule  an  impossibility, 

76.  The  pay  cable  interests  state  that 
they  provide  a  unique  form  of  entertain¬ 
ment.  even  when  the  same  product  is 
available  in  theaters  and  on  conventional 
television,  and  that  this  diverse  enter¬ 
tainment  opportunity  should  not  be  de¬ 
nied  the  public  on  the  speculative  ground 
that  to  do  so  might  in  the  future  affect 
conventional  television.  Optical  Systems 
Corporation  points  out  that  “There  are 
several  distinct  features  of  pay  cable  pro¬ 
gramming,  particularly  feature  films, 
which  fulfill  the  desires  of  many  Ameri¬ 
can  families:  The  opportunity  to  see  fea¬ 
ture  films  in  the  privacy  and  security  of 
one’s  own  home  in  their  original  form; 
uninterrupted  by  commercials;  at  the 
viewer’s  convenience;  and  most  signifi¬ 
cant,  at  a  cost  for  the  entire  family  that 
is  less  than  a  single  child’s  admission 
ticket  to  a  movie  theater.”  With  regard 
to  the  siphoning  issue,  Warner  Communi- 
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cations,  Inc.,  states  that  pay  caUe  now 
reaches  only  about  two  tmths  of  one  per* 
cent  of  the  nation’s  television  homes,  and 
all  rtay  cable  (H>erations  have  been  c^r- 
atlns  at  losses.  Under  these  circum¬ 
stances,  Warner  questicms  the  ability  of 
pay  cable,  now  or  in  the  foreseeable  fu¬ 
ture.  to  outbid  conventional  television  for 
programming. 

77.  The  subscription  cable  entrepre¬ 
neurs  cite  lack  of  sulBcient  film  product 
as  one  of  the  most  important  restraints 
CHI  their  continued  growth.  Optical  Sys¬ 
tems  Corporation  states  that  104  feature 
films  are  required  each  year  by  a  pay 
cable  operation.  It  says  that  from  l^p- 
tember,  1972,  to  August,  1973,  only  370 
feature  films  were  released.  Of  these 
only  114  were  acceptable  for  pay  cable 
showing,  the  rest  having  “X”  or  “hard 
R”  ratings,  or  being  xmdubbed  foreign 
films,  etc.  Of  these  114  acceptable  films, 
only  89  were  made  available  to  Optical 
by  the  film  owners.  Many  of  the  89  films, 
particularly  the  better  ones,  had  the¬ 
atrical  runs  lasting  most  of  the  two- 
year  period  which  the  rules  allow  for 
pay  cable  exhibition.  But  even  if  the 
two-year  rule  were  relaxed  to  a  three  or 
four-year  rule.  Optical  asserts  that  very 
little  new  product  would  be  made  avail- 
aJjle  for  pay  use  because  most  of  the  ac¬ 
ceptable  film  product  of  the  past  two 
years  has  already  been  exhibited  by  sub- 
scripticxi  systems.  Pay  cable  must  have 
access  to  the  vast  number  of  films  over 
two  years  old  in  order  to  fill  its  program 
schedules.  Optical  attributes  most  of  its 
subscriber  disconnects  to  the  lack  of  suf¬ 
ficient  quantity  and  quality  of  featmo 
films,  particularly  family  ortented  films. 

78.  Optical  asserts  that  films  over  ten 
years  old  can  neither  be  purchased  from 
their  producers  nor  distributed  to  sub¬ 
scribers  at  the  rate  of  only  12  per  year. 
It  states  that  these  older  films  can  only 
be  purchased  in  large  packages  and  must 
be  exhibited  in  film  festival  type  blocks 
of  20  to  30  a  week  along  with  at  least  two 
current  movies.  Because  of  these  mar¬ 
ketplace  realities  and  the  restrictions 
placed  on  older  films  by  the  rules.  Opti¬ 
cal  states  that  it  has  never  purchased 
or  exhibited  feature  films  over  10  years 
old. 

79.  Commenting  on  the  series  program 
rule,  Hcxne  Box  Office  suggests  that  the 
rule  should  be  changed  so  that  it  bars 
at  the  most  only  series  which  have  been 
distributed  by  a  national  television  net- 
work.  within  the  two  years  preceedlng  the 
date  of  the  proposed  cablecast.  It  claims 
that  the  present  rule  bans  any  type  of 
innovative  or  special  interest  series  pro¬ 
gram,  as  well  as  series  which  have  been 
rejected  by  conventional  television. 

80.  Because  none  of  the  four  alterna¬ 
tives  to  the  present  feature  film  rule 
contained  in  the  further  notice  would 
adequately  meet  their  product  needs,  the 
pay  cable  interests  consider  the  alter¬ 
natives  unacceptable.  Instead,  they  favcH* 
the  proposal  of  the  NCTA  and  other 
cable  interests  that  the  feature  film  and 
series  program  rules  be  suspended  for 
at  least  four  years  dtirlng  which  time 
the  effects  of  unrestricted  film  use  could 
be  studied.  Since  the  results  of  such  ao-> 


tion  would  not  occur  overnight,  it  is 
claimed  that  the  Commission  would  have 
plenty  of  time  to  take  remedial  action 
should  harmful  effects  develop. 

81.  Home  Box  Office,  Inc.,  states  that 
both  alternatives  to  the  present  sports 
rule  contained  in  the  further  notice 
would  be  more  acceptal^e  than  the  exist¬ 
ing  rule,  and  that  the  second  alternative 
is  better  than  the  first  because  it  would 
free  more  sports  events  for  pay  cable 
use.  However,  HBO  claims  that  lx>th  al¬ 
ternatives  still  suffer  from  overbreadth 
because  they  would  deny  to  pay  cable 
some  games  which  would  not  appear  on 
conventional  television.  HBO  supports  a 
rule  which  would  give  a  right  of  first 
refusal  to  conventional  television  only 
as  to  those  games  which  have  been  previ¬ 
ously  telecast.  Regardless  of  the  number 
of  games  which  had  been  telecast  in  the 
past  in  any  given  category,  such  a  rule 
would  allow  pay  cable  to  carry  any 
games  which  conventional  televisicHi 
elected  not  to  carry  during  the  forth¬ 
coming  season.  TTius  the  public  would 
not  have  to  wait  (me  year  or  three  years 
or  five  years  for  an  opportunity  to  view 
games  not  seen  on  conventional  tele- 
visicm. 

82.  In  response  to  several  questions 
presented  for  discussion  in  the  further 
notice,  HBO  states  the  following; 

The  base  period  for  the  cable  television 
sports  rule  should  remain  the  same  and  not 
be  increased  to  five  years  as  It  was  In  the 
STV  rule. 

The  “substantial  number"  of  games  neces¬ 
sary  to  Invoke  the  sports  rule's  prohibition  of 
pay  cable  carriage  should  be  75  percent. 

The  Commission  should  recognize  addi¬ 
tional  categories  of  events  on  a  ad  hoc  basis. 
The  categories  presently  recognized  are  suf¬ 
ficient  in  meet  sttuntlons. 

The  sports  rule  should  be  applied  no  dif¬ 
ferently  to  a  situation  In  which  a  team’s 
telecasts  fall  Into  more  than  one  category 
than  if  they  fall  into  only  one  category. 

No  distinctions  should  be  made  between 
professional  and  amateur  sports,  major  sports 
and  minor  sports,  team  sports  and  Individual 
sports. 

Additionally,  HBO  suggests  that,  if  the 
sports  rule  is  not  significantly  altered, 
the  Commission  should  clarify  the  status 
of  post-season  or  playoff  games  in  the 
various  sports. 

83.  On  the  warehousing  issue.  Optical 
Systems  C(Hporation  states  that  the  fol¬ 
lowing  warehousing  Instances  have  been 
reported;  ^ 

1.  That  early  In  1974,  CBS  acquired  4  films 
from  MOM  under  a  contract  that  prohibited 
pay  cable  exhibition  during  at  least  portions 
of  the  a-year  available  exhibition  period. 
These  fUma  were  "Slither,”  “Soylent  Green,” 
“They  Only  wm  Their  Master.”  and  “Pat 
Oarrett  and  BUly  the  Kid.”  In  fact.  Optical 
was  Informed  by  the  distributor  of  these 
films,  soon  after  they  were  licensed  by  CBS, 
that  they  would  no  longer  be  available  for 
pay  cable  exhibition; 

2.  That  NBC  acqxUred  “Day  of  the  Dolphin” 
by  a  pre-release  contract  that  prohibited 
pay  cable  exhibition  during  the  entire  two 
year  period,  and  through  the  broadcast  pe¬ 
riod.  In  fact.  “Day  of  the  Dolphin”  has  never 
been  made  available  to  pay  eable; 

3.  That  “Cabaret"  and  “PaplUlon”  were 
excluded  from  pay  cable  exhibition  by  ar¬ 
rangement  between  ABC  and  Allied  Artists. 


Neither  film  was  ever  made  available  to 
Optical ; 

4.  That  the  “French  Connection”,  which 
was  first  released  theatrically  on  October  7, 
1971,  was  sold  to  CBS  In  October  1972  with 
an  exclusivity  clause  that  barred  any  pay 
cable  exhibition  subsequent  to  (X:tober  7, 
1973.  ITUs,  despite  the  fact  that  the  license 
precluded  the  network  from  showing  the  film 
until  O:tober  of  1975. 

5.  Exclusivity  provisions  can  be  implied 
where  films  that  originally  were  made  avail¬ 
able  to  pay  cable  have  been  “yanked",  l.e. 
removed  from  pay  cable  availability  prior  to 
the  expiration  of  the  two  year  period.  This 
Is  the  case  with  the  following  films: 
“Poseidon  Adventure”;  “Slither”;  “Soylent 
Green”;  “Charlotte’s  VSTeb”;^  “Young  Win¬ 
ston”;  “1776”;  “Valachl  Papers”;  “Shamus”; 
“Godspell”;  "40  Carats”;  "The  Stone  Killer”; 
“Oklahoma  Crude”;  “Lost  Horizon";  “Dlllln- 
ger”;  “Crazy  Joe”;  “Summer  Wishes  Winter 
Dreams”;  and  “The  Getaway"; 

6.  Colncldently,  no  films  produced  or 
financed  for  theatrical  release  by  ABC  have 
been  made  available  to  pay  cable.  These  films 
Include  such  titles  as:  “Cabaret”:  “Kotch”; 
“Charley”;  “They  Shoot  Horses  Don’t  They?”; 
“Straw  Doga”;  “Take  the  Money  and  Run”; 
“Song  of  Norway”;  “Junior  Bonner”;  and 
“The  Torch.” 

7.  Despite  numerous  requests,  theatrical 
films  produced  by  Cinema  Center  Films,  a 
CBS-subsidlary.  were  never  made  available 
to  pay  cable.  These  films  include:  “Little 
Big  Man”;  “Scrooge”:  “The  War  Between  Men 
and  Women”:  “The  Boys  In  the  Band”; 
“Prime  Cut”:  “A  Man  Called  Horse”;  "The 
Reivers”:  and  “Blue  Water  White  Death.” 

To  guard  agsdmt  su(;h  antlcximpetitive 
practices,  Optical  submits  that  the  Com¬ 
mission  should  pre^bit  any  arrange¬ 
ment,  by  contract  or  otherwise,  whereby 
commercial  broadcasters  preclude  the  li¬ 
censors  of  feature  films  the  right  to  li¬ 
cense  those  films  for  exhibition  on  ncm- 
broadcast  media.  Alternatively,  the  Com¬ 
mission  could  reach  the  same  result  by 
interpreting  the  “financial  Interest  rule” 
(S  73.658(J)  (11) )  to  preclude  the  televi¬ 
sion  networks  from  obtaining  exclusivity 
rights  against  other,  non-broadca,st 
media.  Home  Box  Office  states  that 
,  broadcast  exclusivity  against  pay  cable 
should  be  limited  to  a  maximum  period 
of  30 -days  prior  to  the  first  presentation 
by  the  broadcast  purchaser,  plus  the  run 
of  the  contract,  provided  that  the  cem- 
tract  is  not  unnecessarily  long. 

84.  In  summary,  the  position  of  the 
subscription  cable  television  entrepre¬ 
neurs  is  reflected  in  the  following  state¬ 
ment  of  Home  Box  Office : 

Pay  cable  needs  access  to  feature  films  and 
sports  at  this  stage  of  Its  development.  Be¬ 
cause  the  market  for  specialized  program¬ 
ming  Is  still  being  plumbed,  and  Its  shape 
and  directions  are  stUl  unknown,  there  is 
Uttle  specialized  programming  of  suitable 
quality  •  •  •.  not  only  would  the  public  be 
forbidden  to  experience  a  new  dimension  In 
entertainment,  It  would  be  absolutely  denied 
the  right  to  see  those  feature  films  which 
either  will  not  appear  on  tl^e  networks  or  wlU 
appear  at  Inconvenient  times  or  several  years 
hence  and  would  be  deprived  permanently  of 
the  large  warehouse  of  sporting  events  which 
do  not  recMTh  conventional  television.  The 
public  should  not  be  asked  to  pay  a  penalty 
to  protect  broadcasting,  partlc\ilarly  where 
that  penalty  Is  not  necessary  to  achieve  the 
objective. 

Finally,  putting  aside  aU  ot  these  positive 
reasons  why  pay  cable  should  not  be  limited 
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to  programming  other  than  feature  films 
and  sports,  the  answer  Is  that  the  Constitu¬ 
tion,  the  Communication’s  Act  and  the  anti¬ 
trust  laws  require  that  the  question  be 
posed  in  the  converse — the  beginning  pre¬ 
sumption  must  be  that  pay  cable  may  carry 
any  programming  it  wishes;  and  the  ques¬ 
tion  must  be  why  should  pay  cable  be 
limited,  not  why  not.  The  proper  legal  point 
of  departure  is  that  pay  cable  is  not  to  be 
restricted  in  any  manner  unless  there  is 
clear  and  convincing  evidence  of  a  direct, 
adverse  affect  upon  the  totality  of  television 
service. 

Motion  picture  and  television  program 
production  industries.  85.  Comments  in 
this  proceeding  were  received  from  MCA, 
Inc.,  and  a  group  of  motion  picture 
industry  entities  which  includes  The 
Motion  Picture  Association  of  America, 
Inc.,  and  various  program  suppliers  and 
copyright  owners.  The  basic  position  of 
these  program  suppliers  is  that  the  rules 
restricting  the  use  of  feature  films  and 
series  programs  by  subscription  cable 
television  are  contrary  to  the  public  in¬ 
terest,  are  based  on  erroneous  assump¬ 
tions  of  fact,  violate  the  First  Amend¬ 
ment,  exceed  the  Commission’s  statutory 
authority  and  are  contrary  to  the  anti¬ 
trust  laws.  To  the  extent  that  these 
arguments  were  discussed  by  the  cable 
television  Interests  and  the  subscription 
entr^reneurs,  they  will  not  be  repeated 
here.  However,  a  number  of  points  msule 
by  the  program  sun>llers  sheds  addi¬ 
tional  light  upon  the  Issues  in  this  pro¬ 
ceeding. 

86.  The  program  suppliers  assert  that 
subscription  cable  television  will  not  re¬ 
place  either  the  theatrical  or  the  con¬ 
ventional  television  outlet  for  motion 
pictures,  but  will  expand  the  total  audi¬ 
ence  which  will  see  feature  films.  At 
the  same  time,  it  will  furnish  an  incen¬ 
tive  for  the  production  of  high-quality 
programs  and  of  programs  for  minority 
tastes.  Rather  than  siphoning  product 
from  conventional  television,  the  pro¬ 
gram  suppliers  argue  that  the  introduc¬ 
tion  of  the  new  cable  television  market 
will  decrease  the  cost  of  film  product  to 
theaters  and  television  and  increase  the 
supply  of  feature  films. 

87.  The  program  suppliers  state  that 
the  unrestricted  showing  of  feature  films 
by  subscription  cable  television  will  not 
result  in  the  siphoning  of  these  films 
from  conventional  television.  This  con¬ 
clusion  is  based  on  (1)  a  comparison  of 
the  relative  size  and  economic  impor¬ 
tance  of  the  conventional  television  and 
pay  cable  markets  and  the  dependence 
of  producers  on  revenues  from  conven¬ 
tional  television;  (2)  hard  data  concern¬ 
ing  the  average  time  period  that  elapses 
between  the  general  theatrical  release 
of  a  feature  film  and  its  first  showing  on 
network  television;  and  (3)  the  emer¬ 
gence  of  a  new  form  of  motion  pictme — 
the  made-for-TV  movie — which  has  re¬ 
placed  the  theatrical  feature  as  the 
dominant  movie  shown  on  network  tele¬ 
vision  and  which  demonstrates  the 
elasticity  of  supply  of  feature  film 
product. 

88.  MCA  claims  that  the  potential  sale 
of  a  feature  film  to  pay  cable  at  the  pres¬ 
ent  time  would  earn  at  most  $27,000  for 


the  producer.  This  estimate  is  based  on 
a  subscription  to  the  film  by  30  percent 
of  the  total  pay  cable  homes  and  a  $2 
charge  by  the  cable  system  split  50-50 
with  the  producer.  This  contrasts  with 
the  estimated  average  price  of  a  feature 
film  sold  to  conventional  television  diir- 
ing  1973  of  approximately  $800,000  for 
network  showing  and  $250,000  to  $350,000 
for  showing  by  local  stations  in  syndica¬ 
tion.  MCA  surgues  that  these  figures  con¬ 
clusively  disprove  any  assertion  that  pay 
cable  will  be  able  to  outbid  or  siphon 
movies  away  from  conventional  televi¬ 
sion. 

89.  The  program  suppliers  state  that 
as  a  general  rule,  motion  pictures  made 
for  theatrical  exhibition  will  be  licensed 
in  sequence  to  (1)  theaters,  (2)  subscrip¬ 
tion  television,  (3)  networks,  and  (4) 
local  stations.  This  distribution  is  con¬ 
sistent  with  the  historical  pattern  of  mo¬ 
tion  picture  distribution.  In  the  Joint 
Comments  of  the  Program  Suppliers,  it 
is  stated  that  “It  is  Impossible  to  imagine 
any  reason  other  than  insanity  which 
would  caiise  a  distributor  to  continue  li¬ 
censing  the  picture  indefinitely  for  Fam¬ 
ily  Choice  Cable  after  the  revenue  from 
this  market  has  dried  up — and  when  a 
pot  of  gold  can  be  gained  from  a  net¬ 
work  exhibition.” 

90.  The  program  suppliers  also  assert 
that  unrestricted  feature  film  distribu¬ 
tion  will  not  resiUt  in  delay  to  conven¬ 
tional  television.  Statistics  are  provided 
which  indicate  that  the  average  (mean) 
number  of  months  which  elapsed  be¬ 
tween  the  theatrical  general  release  of  a 
film  and  its  first  showing  on  network 
television  for  the  last  seven  years  was 
61.95  mcmths — more  than  five  years — 
and  that  during  the  1973-74  season  tills 
figure  has  even  increased  to  62.26  months. 
The  median  age  of  theatrical  features 
shown  on  commercial  television  during 
the  same  seven-year  period  was  51 
months  and  that  age  has  increased  din¬ 
ing  the  1973-74  season  to  54  months. 
During  the  1972-73  season,  the  average 
age  of  blockbusters  was  71.56  months  and 
the  median  age  was  60  months.  During 
the  1973-74  season,  the  average  age  of 
blockbusters  had  declined  slightly  to 
69.8  months  while  the  median  age  had 
Increased  to  65  months.  Looking  at  these 
figures  from  a  different  angle,  the  pro¬ 
gram  suppliers  state  that  during  the 
1973-74  season,  101  movies  out  of  a  total 
of  115  theatrical  movies  shown  for  the 
first  time  on  commercial  television — 88 
percent — were  over  two  years  old.  The 
program  suppliers  regard  as  unpersua- 
slve  the  statement  of  ABC  (see  paragraph 
35,  supra.)  that  contracts  for  28  feature 
films  entered  into  by  it  in  1974  show  an 
average  elapsed  time  between  theatrical 
exhibition  and  permissible  broadcast  pe¬ 
riod  of  29  months.  The  program  suppliers 
assert  that  the  ABC  data  is  apparently 
based  only  on  availability  dates  and  not 
telecast  dates;  and  that  the  more  reliable 
guide  is  the  entire  schedule  for  the  1973- 
74  season.  During  that  season  ABC  tele¬ 
cast  42  features  with  an  average  elapsed 
period  of  70.43  months  from  theatrical 
release. 


91.  Even  if  delay  does  result  in  some 
instances  from  unrestricted  pay  cable 
exhibition  of  feature  films,  the  program 
suppliers  claim  that  the  potential 
au^ence  for  these  films  would  not  de¬ 
crease.  A  correlation  analysis  demon¬ 
strated  with  regard  to  1,027  features 
covered  by  national  Nielson  ratings  that 
the  time  lapse  between  the  first  general 
theatrical  release  of  each  moti(m  picture 
and  its  first  showing  on  conventional 
television  had  no  significant  impact  on 
its  popularity  with  television  viewers. 
Therefore,  it  is  argued  that  delay  would 
reduce  neither  the  popularity  of  the 
feature  with  the  viewing  public  nor  the 
income  generated  for  conventional 
television. 

92.  Finally,  the  program  suppliers 
claim  that  any  increase  in  demand  for 
film  product  created  by  subscription 
markets  will  be  met  by  an  increase  in 
the  supply  of  such  product  because  of 
the  present  unused  capacity  of  the  film 
production  industry.  The  best  proof  of 
the  elasticity  of  supply,  they  state,  is  the 
recait  and  accelerated  trend  toward 
made-for-television  films.  In  1970,  such 
features  constituted  only  about  20  per¬ 
cent  of  all  movies  telecast  by  the  net¬ 
works.  Today,  they  ccaistitute  more  than 
60  percent.  Furthermore,  it  is  noted  that 
because  these  features  are  specially 
made  for  network  television,  they  can¬ 
not  be  withheld  from  the  networks  and 
are  subject  neither  to  siphoning  nor 
delay. 

93.  The  program  suppliers  urge  the 
Commission  to  allow  a  free  feature  film 
program  market  to  exist  wlUiout  regu¬ 
lation  in  order  to  permit  the  gathering 
of  experience  from  which  policy  deci¬ 
sions  by  the  Commission  nmy  be  made 
and  regulations,  if  warranted,  be  issued. 
Because  of  the  present  lack  of  ex¬ 
perience  with  regard  to  pay  cable 
television,  the  program  suppliers  do  not 
favor  adoption  of  any  one  of  the  four 
alternatives  proposed  in  the  further 
notice. 

94.  The  first  alternative,  which 
would  extend  the  present  two-year  rule 
to  three,  four  or  five  years,  is  preferred 
by  the  program  suppliers  to  the  existing 
rule,  but  they  claim  that  many  desirable 
features  woidd  still  not  be  m^e  availa¬ 
ble  to  pay  cable.  Features  such  as 
“Soxmd  of  Music,”  “Romeo  and  Juliet," 
“2001,”  “Gone  with  the  Wind,”  “Bonnie 
and  Clyde,”  “Harold  and  Maude,”  the 
Disney  features  and  many  others  are 
more  than  three,  four  or  five  years  old. 
A  five-year  rule  would  not  frea  many  of 
these  pictures  for  pay  cable  use.  The 
suppliers  submit  that  any  time  period 
geared  to  theatrical  release  is  unworka¬ 
ble  and  aihitrary  in  that  the  date  of 
theatrical  release  triggers  a  most  un¬ 
reliable  time  clock  for  determining  the 
end  of  the  film’s  theatrical  life.  Addl- 
ticmally,  they  state  that  any  revisicoi  of 
the  two-year  rule  makes  no  provision 
for  “grandfathering”  or  for  ssrstems  not 
in  being.  Assiuning  the  adoption  of 
a  revised  two  to  ten  year  rule  effective 
January  1,  1975,  the  program  suppliers 
ask  what  provlslmi  would  be  made  for 
films  more  than  two,  three  or  foiu*  years 
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old  that  have  never  been  shown  on 
pay  cable?  Further,  what  provision 
would  be  made  for  systems  which  come 
into  being  thereafter?  Depending  on  the 
starting  date,  they  would  be  barred  com> 
pletely  fnxn  showing  a  substantial  num¬ 
ber  M  features,  or  have  a  choice  of  a 
number  of  features  with  fore-shortened 
availability  periods.  The  problem  is 
particularly  acute,  they  say,  in  light  of 
the  fact  that  there  are  (mly  a  relative 
handful  of  pay  cable  subscribers  today — 
some  90,000. 

95.  The  second  alternative,  the  pro¬ 
vision  of  a  window  for  pay  cable’s  use  of 
a  film  commencing  on  the  date  of  its  first 
pay  cable  exhibition,  is  criticized  by  the 
program  suppliers  as  being  overly  rigid 
and  not  taking  into  consideration  the 
various  requirements  of  each  specific 
feature  and  the  need  for  varying  the  time 
periods  for  the  showing  of  a  particular 
feature  by  a  particular  cable  system. 
Also,  they  state  that  the  effect  of  such 
a  rule  would  be  to  require  the  smaller 
operators  to  accommodate  their  choice  of 
features  and  the  timing  of  their  exhibi¬ 
tion  to  the  selection  and  schediiling  of 
dominant  cable  operators.  Moreover, 
cable  systems  which  may  not  even  have 
been  in  ocistence  at  the  time  a  feature 
was  first  exhibited  for  pay  would  never 
get  a  chance  to  play  it. 

96.  In  the  view  of  the  program  sup¬ 
pliers,  the  basic  shortcoming  of  the  third, 
or  “wild  card,”  alternative  is  that  the 
wild  cards  will  necessarily  be  blockbusters 
and  that  the  rule  would  deny  pay  cable 
access  to  other  movies,  some  of  which 
will  be  needed  to  appeal  to  more  special¬ 
ized  audience  tast^  which  now  would 
be  barred  by  the  current  two-year  rule. 
They  argue  additionally  that  there  is  no 
basis  in  fact  or  logic  for  determining  the 
number  of  wild  cards;  that  the  alterna¬ 
tive  does  not  provide  fcH*  systems  not  in 
being  which  would  be  precluded  frcnn 
showing  wUd  cards  previously  exhibited 
on  other  systems;  that  there  is  no  basis 
in  fact  or  logic  for  determining  the  per¬ 
missible  limited  period  of  use;  that  large 
cable  systems  would  control  the  selec¬ 
tion  and  timing  of  exhibition  of  wild 
cards;  and  that  as  a  consequence  of  the 
foregoing,  the  Ckmimission  and  the  af¬ 
fected  industries  would  necessarily  be 
embroiled  in  frequent  and  protracted 
waiver  requests. 

97.  The  fomth  alternative,  which 
would  expose  a  feature  film  to  cyclical 
bidding  by  cable  and  television  interests, 
is  impractical  in  the  opinion  of  the  pro¬ 
gram  supFdiers  because  it  is  Incompatible 
with  the  business  economics  of  sequential 
motion  plctvire  distribution  by  which 
feature  films  move  from  the  theaters  to 
subscription  exhibition  to  networks  and 
finally  to  local  stations. 

98.  Commenting  on  the  proposal  of 
ABC  (see  paragraph  34,  supra.)  which 
would  allow  a  feature  film  to  be  shown 
on  pay  cable  only  after  a  license  has  been 
issued  to  a  network  for  a  showing  within 
25-30  months  from  theatrical  release, 
the  program  suppliers  claim  that  such  a 
rule  would  greatly  strengthen  the  mo¬ 
nopsony  position  of  the  networks.  Net¬ 
works  could  bar  a  feature  from  pay  cable 


entirely  by  failing  to  make  a  contract  for 
its  exhibiticm  within  two  years. 

99.  The  program  suppliers  also  urge 
the  CcMnmisslon  to  abandon  its  restric¬ 
tions  on  the  pay  cable  exhibition  of  films 
over  ten  years  old.  TTiey  claim  that  under 
the  restraints  of  the  present  rule,  pay 
cable  systems  have  not  been  able  to  ex¬ 
periment  with  the  offering  of  a  channel 
of  classical  or  cdder  films,  or  group  of 
older  films  which  cater  to  minority  tastes. 
In  answer  to  the  assertion  of  Metromedia 
(see  t>aragra]:di  37,  supra.)  that  a  relaxa¬ 
tion  of  the  ten  year  rule  would  permit 
pay  cable  to  outbid  local  television  sta¬ 
tions  for  this  older  film  product,  the  pro¬ 
gram  suppliers  state  that  the  absence  of 
an  unregulated  market  for  the  carrying 
of  these  features  by  cable  systems  has 
made  any  assumption  of  what  a  viewer 
would  be  willing  to  pay  for  such  older 
features  pure  guesswork.  Additionally, 
they  claim  that  Metromedia’s  assertion 
(see  paragraph  38,  supra.)  that  only 
s(Hne  20  percent  of  the  supply  of  older 
films  are  suitable  for  broadcast  use  serves 
to  strengthen  the  argument  that  at  least 
the  large  unused  part  of  the  supply  of 
older  films  should  be  made  available  to 
pay  csd>le  and  not  be  barred  as  it  is  under 
the  present  rules.  TTie  suppliers  note  that 
the  comments  of  Metromedia  listed  as 
undesirable  films  on  opera  such  as 
“Alda”;  historical  drama  such  as  “Abra¬ 
ham  Lincoln”;  foreign  productions  such 
as  Ingmar  Bergman’s  “Virgin  Spring”; 
the  French  classic  “TTie  Umbrellas  of 
Cherbourg”  and  the  Russian  “Ballad  of  a 
Soldier”;  ballet  type  films  Including 
Balanchine’s  .  ''Midsummer  Night’s 
Dream”  and  the  “BoIsIk^  Ballet  ’67”; 
films  appealing  to  minorities  such  as 
“Malcolm  X”;  and  “The  Adventures  of 
Chico”;  pictures  of  religious  and  human 
interest  such  as  “Albert  Schweit2ser”; 
films  app^ing  to  juveniles  such  as 
“Penrod  and  Sam”;  smd  many  others 
which  would  be  marketable  by  pay  cable. 
TTie  program  suK>liers  contend  that  it  is 
no  answer  to  say  that  features  which 
cannot  be  sold  to  television  shall  be  avail¬ 
able  to  pay  cable  only  upon  a  convincing 
showing  to  the  Commission  that  bona  fide 
attempts  have  been  made  to  sell  the  films 
on  reasonable  terms  for  conventional 
television  broadcasting  and  that  they 
have  been  refused.  They  submit  that  if 
the  Commission  should  let  itself  be  led 
along  the  path  of  waivers  and  exceptions, 
it  would  end  up  in  a  quagmire.  Such  a 
procedure  would  make  the  Commission 
the  reluctant  arbiter  as  to  which  pictures 
are  suitable  for  television  and  which  ones 
are  noty  as  to  the  price  at  which  they 
should  be  offered  and  as  to  whether  the 
negotiations  were  conducted  in  good 
faith. 

100.  The  program  suppliers  contend 
that  there  is  no  danger  that  series  pro¬ 
gramming  will  be  siphoned  from  conven¬ 
tional  television  should  the  present 
restrictions  be  removed.  They  claim  that 
producers  of  such  programs  simply  will 
not  and.  Indeed,  cannot  transfer  a  series 
that  has  received  favorable  ratings  on 
the  network  to  the  more  limited  subscrip¬ 
tion  market.  The  potential  networic  losses 
would  be  staggering  compared  to  the 


potential  reward  from  pay  cable  either 
now  or  In  the  foreseeable  future.  Further, 
all  network  series  contracts  give  the  piur- 
chaser  an  option  for  the  next  television 
seasons.  Tliese  options  will  extoid  for  a 
period  of  five  years  or  more  and  will 
prevent  the  transfer  of  the  series  to  other 
media.  Similarly,  the  producer  is  com¬ 
pletely  dependent  on  syndication  rev¬ 
enues  when  a  successful  series  has 
completed  its  network  run  and  is  ready 
for  re-runs  on  conventional  television. 
’The  producers  would  not  sacrifice  the 
essential  revenues  returned  by  syndica¬ 
tion  sales  for  a  speculative  audience  that 
might  or  might  not  materialize  from  the 
pay  cable  market.  Moreover,  the  suppliers 
claim  that  it  is  highly  questionable 
whether  the  public  would  be  willing  to 
pay  to  view  re-runs  of  series  previously 
seen  on  conventional  television. 

101.  With  regard  to  the  Commission’s 
suggestion  in  its  further  notice  that  the 
progression  of  films  be  plotted  on  charts 
through  the  distribution  chain  under 
various  regulatory  schemes,  the  program 
suppliers  conclude  that  It  would  be  im¬ 
possible  to  plot  any  valid  and  meaning¬ 
ful  data  on  such  charts.  Because  of  the 
many  imponderables  and  unpredictable 
reactions  of  the  public  to  a  particular 
feature,  they  claim  that  it  is  Impossible 
to  plot  or  forecast  with  any  degree  of  ac¬ 
curacy  the  path  which  a  motion  picture 
will  actually  take  in  the  course  of  its 
distribution. 

102.  Of  the  program  suppliers,  only 
MCA  supplied  conunents  on  the  ware¬ 
housing  issue.  It  states  that  its  experi¬ 
ence  is  that  pay  cable  has  not  been  ex¬ 
cluded  from  the  use  of  feature  films  by 
pre-emptive  buying  of  the  networks.  A 
review  of  MCA’s  agreements  licensing 
feature  films  to  networks  since  1970 
shows  that  they  do  not  grant  exclusivity 
dming  the  two-year  period  of  availa¬ 
bility.  Nonetheless,  MCA  recommends  as 
a  prophylactic  measure  that  the  Com¬ 
mission  adopt  a  rule  which  would  simply 
provide  that  the  networks  and  televi¬ 
sion  broadcast  licensees  on  the  one  hand, 
and  cable  systems  on  the  other  hand, 
may  not  enter  into  agreements  for  the  11- 
censii^  of  feature  films  which  restrict 
their  showing  on  the  other  medium. 

103.  With  regard  to  the  major  issues 
of  this  proceeding,  the  following  quota¬ 
tion  from  the  comments  of  MCA  sum¬ 
marizes  the  position  of  the  program  pro¬ 
ducers  : 

The  Commission  has  recognized  that  the 
development  of  a  viable  cable  television  In¬ 
dustry  as  a  supplement  to  conventional 
broadcast  service,  offering  a  diversity  of 
choice  to  the  viewing  public.  Is  In  the  public 
Interest.  Cable  Television  Report  and  Order, 
36  FCC  2d  143  ( 1972) .  It  has  also  recognized 
that  CATV  program  origination  Is  In  the 
public  Interest  and  should  be  encouraged. 
First  Report  and  Order,  20  FCC  2d  201 
(1969).  However,  the  rules  which  It  adopted 
have  fettered  the  development  of  a  Family 
Choice  Cable  service  be  restricting  the  sale 
and  distribution  of  feature  film  and  series 
programs  where  a  per-program  or  per-chan- 
nel  charge  Is  made.  These  restrictions  were 
based  on  the  premise  that  it  is  necessary  to 
protect  conventional  television  against 
“siphoning”  of  programs  by  Family  Choice 
Cable. 


FEDERAL  REGISTER,  VOL.  40,  NO.  67 — MONDAY,  APRIL  7,  1975 


RULES  AND  REGULATIONS 


15557 


MCA  BUbmlts  that  there  le  no  factual  or 
evidentiary  basis  which  supports  the  present 
restrictions  on  the  sale  and  distribution  of 
feature  films  and  series  programs  to  Family 
Choice  Cable.  The  evidence  previously  pre¬ 
sented  by  MCA  and  other  program  suppliers 
and  updated  for  the  present  proceeding  con¬ 
clusively  demonstrates  that  the  threat  of 
“siphoning"  is  purely  speculative,  without 
rational  foundation,  and  asserted  solely  as  a 
protectionist  device  to  insiilate  the  broad¬ 
casting  industry  from  free  market  competi¬ 
tion.  The  ultimate  issue  is  not  "siphoning" 
but  rather  whether  the  public  will  be  given 
a  choice  and  whether  there  will  be  competi¬ 
tion  in  the  marketplace  by  another  distribu¬ 
tion  medium  for  the  attention  and  favor  of 
the  viewing  audience. 

Further,  the  evidence  falls  to  establish  any 
basis  for  the  assertion  that  feature  films 
would  be  unreasonably  delayed  in  their  ex¬ 
hibition  on  conventional  television  if  the 
present  restrictions  were  removed.  Indeed,  if 
“delay”  rather  than  “siphoning”  were  to  be¬ 
come  the  asserted  rationale  for  the  rtiles, 
their  anti-competltlve  bias  would  become 
even  more  obvious  and  their  claimed  public 
interest  Justification  even  less  valid. 

Moreover,  there  can  be  no  rationale  which 
Jtistlfies  the  absolute  ban  on  the  showing  of 
all  series  type  programs  by  Family  Choice 
Cable.  Such  an  absolute  ban  can  only 
frustrate  the  Commission’s  expressed  and 
basic  objective  of  augmenting  the  public’s 
choice  of  programs  through  new  types  of  serv¬ 
ices. 

For  these  reasons  MCA  urges  the  Conunls- 
slon  immediately  to  repeal  or  suspend  for  at 
least  four  years  the  present  restrictions  on 
the  showing  of  featvu'e  films  and  the  absolute 
ban  on  series  type  programs  by  Family 
Choice  Cable.  At  that  time,  based  on  the  free 
play  of  market  forces,  the  Commission  would 
be  in  a  position  to  examine  and  Judge  the 
evidence  and  to  determine  what  restrictions, 
if  any,  are  required  in  the  public  interest.  Of 
course,  the  Commission  could  alwairs  act 
sooner  if  remedial  action  appeared  warranted. 

Such  a  free  and  unrestricted  period  is  the 
only  method  of  obtaining  sound  answers  to 
the  myriad  questions  posed  in  the  fimther 
notice.  All  of  the  alternatives  suggested  by 
the  Commission  are  necessarily  based  on  con¬ 
jecture  and  speculation  as  to  how  the 
marketplace  would  or  may  develop.  Untested 
by  the  crucible  of  experience,  the  imposition 
of  restrictions  can  only  serve  to  limit  com¬ 
petition  and  to  deny  freedom  of  choice  to  the 
viewing  public. 

Sports  interests.  104.  During  the  initial 
phase  of  this  proceeding,  the  only  filing 
from  a  sports  team  owner,  league,  or  re¬ 
lated  Interest  was  filed  by  the  National 
Hockey  League.  A  niunber  of  other  per¬ 
sons  from  the  world  of  sports  appeared  at 
one  or  the  other  of  the  oral  proceedings, 
including  representatives  of,  or  individ¬ 
uals  connect^  with  professional  baseball, 
hockey,  basketball,  bowling,  duckpin 
bowling,  golf,  and  tennis.  In  response  to 
the  further  notice  written  comments  were 
received  from  the  Commissioner  of  Base¬ 
ball.  the  National  Hockey  League,  the 
National  Basketball  Association,  and  Cal¬ 
ifornia  Sports,  Inc.  (operator  of  the  Los 
Angeles  Lakers  frsuichlse  of  the  National 
Basketball  Association,  the  Los  Angeles 
Kings  franchise  of  the  National  Hockey 
League  and  The  Forum,  a  sports  arena  in 
Los  Angeles) . 

105.  In  its  initial  filing  in  this  proceed¬ 
ing,  the  National  Hockey  League’s  com¬ 
ments  were  largely  directed  toward 
changes  in  various  specific  aspects  of  the 


existing  rules.  Included  were  the  follow¬ 
ing  suggestions: 

(a)  Explicit  authorization  for  the  subscrip¬ 
tion  showing  of  those  games  In  a  category  of 
events,  as  for  example  away  games,  beyond 
those  broadcast  on  conventional  television. 

(b)  If  the  broadcast  of  a  substantial  num¬ 
ber  of  games  In  a  category  precludes  use  of 
the  remaining  games  on  a  subscription  basis, 
then  the  definition  of  substantial  should  be 
high,  e.g.,  60  percent  of  the  events  in  the 
category. 

(c)  In  addition  to  the  home  and  away 
game  categories  discussed  when  the  existing 
rules  were  adopted,  the  inclusion  of  further 
categories  such  as  weekday  and  weekend 
games.  East  Coast  and  West  Coast  Hockey 
games. 

(d)  Events  shown  live  and  those  shown  on 
a  delayed  basis  shoiUd  be  treated  differently. 

(e)  New  events  should  be  avaUable  for  sub¬ 
scription  use.  More  particularly,  events  re¬ 
sulting  from  the  establishment  of  new  sports 
franchisees  should  not  be  unavailable  for 
subscription  use  for  a  five  year  period. 

106.  Although  pressing  these  specific 
changes  in  the  details  of  the  existing 
rules,  the  NHL  in  a  more  philosophical 
vein  appears  to  suggest  that  the  reasons 
for  the  existing  pattern  of  sports  broad¬ 
casts,  including  toe  need  to  preserve  gate 
receipts,  the  need  for  broadcast  exposure 
to  develop  team  loyalty,  and  toe  inability 
to  clear  broadcast  time  on  local  stations, 
would  continue  to  exist  and  dictate 
broadcast  patterns  even  if  toe  Commis¬ 
sion  had  no  subscription  television  rules. 

107.  In  its  comments  in  response  to  toe 
further  notice,  toe  NHL  responded  speci¬ 
fically  to  toe  questions  raised  in  Para¬ 
graph  24,  as  follows: 

(a)  If  the  Commission  Is  to  retain  the  sub¬ 
stantial  number  concept,  substantial  should 
be  defined  at  a  figure  no  less  than  60  percent. 
The  rationale  for  retaining  the  concept  at  all, 
however.  Is  questioned.  The  NHL  questions 
the  wisdom,  for  example.  In  a  market  with 
no  Independent  station  of  protecting  aU 
away  games;  In  a  market  where  a  team  must 
purchase  television  time  to  get  on  the  air 
at  all,  of  protecting  all  away  games  for  con¬ 
ventional  broadcast.  And  In  a  situation  in 
which  90  percent  of  the  games  are  broadcast, 
not  allowing  the  pay  use  of  the  remaining 
10  percent. 

(b)  The  use  of  the  existing  as  well  as  addi¬ 
tional  categories  of  events  Is  supported.  As 
evidence  that  the  \ue  of  home  and  away 
game  division  comports  with  existing  broad¬ 
cast  practices,  the  following  review  of  hockey 
broculcasts  schediiled  during  the  1973-1974 
regular  season  Is  presented: 


Home  Per¬ 
cent 
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Atlanta . . . 
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Buffalo _ -  -  _  _  -  _ ... 
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4 

0 
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10 

20 

31 

22 

51 

80 

56 
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0 

0 

0 

Chloaco _ _ _ _ 

Detmlt _ ............ 

Lo«  AngnlAS _ _  .  ___ 

.....  0 
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_  0 

0 

0 

0 

89 

28 

15 
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72 

88 

Minnesota _ _ _ 

-  8 

7 

27 

69 

New  York  T)ilan(lM!i  _ _ 

0 

0 

16 

38 

New  York  Rangels  _ 

».•  •  0 

0 

29 

74 

......  0 

0 

32 

82 

...--  0 

0 

IS 

33 

™  0 

0 

30 

77 

SimUar  patterns.  It  Is  urged,  can  be  found 
In  other  categories.  For  example,  because  of 
line  charges  and  time  differences.  It  Is  said, 
that  Eastern  Time  Zone  teams  do  not  televise 
West  CkMst  games.  A  similar  pattern  is  also 
said  to  exist  In  the  telecasting  of  weekday 


aiul  weekend  hockey  games — ^half  of  the 
games  and  half  of  the  telecasts  taking  place 
on  either  Saturday  or  Sunday. 

(c)  With  respect  to  the  extension  of  those 
changes  In  the  rules  adopted  for  STV  sta¬ 
tions  In  Docket  18893  to  subscription  cable, 
the  NHL  suggests  that  there  Is  no  need  for 
the  extension  of  the  anti-slphoning  period 
to  five  years,  that  games  broadcast  as  the 
result  of  Pub.  L.  93-107  should  not  trigger 
the  antl-slphonlng  period,  that  the  pro¬ 
tected  period  should  not  apply  to  new 
events,  or  be  triggered  by  the  broadcast  of 
a  tape  delayed  event  unless  It  Is  obvious 
that  the  tape  delay  is  merely  a  ruse  to  avoid 
the  impact  of  these  rules. 

108.  With  respect  to  toe  specific  pro¬ 
posals  for  regiilating  toe  carriage  of 
sports  events  set  forth  in  toe  further  no¬ 
tice,  the  NHL  objects  to  the  right  of  first 
refusal  concept  as  embroiling  toe  Com¬ 
mission  In  disputes  as  to  toe  reasonable¬ 
ness  of  offers,  and  to  the  idea  of  only 
permitting  pay  use  of  a  fraction  of  the 
“remainder”  games  as  an  unnecessary 
attempt  to  protect  from  siphoning  games 
which  will  not  in  any  case  be  broadcast. 

109.  The  National  Basketball  Associa¬ 
tion  and  California  Sports,  Inc.  com¬ 
ments  include  many  of  toe  same  points 
made  by  toe  NHL.  California  Sports 
notes  particularly  that  in  any  delinea¬ 
tion  of  categories,  toe  Commission  should 
not  assume  that  broadcast  patterns  for 
all  sports  will  be  toe  same  but  should 
realize  that  each  is  sui  generis.  It  is  also 
particularly  concerned  that  the  rules  not 
in  any  way  prohibit  toe  use  of  remainder 
games  on  a  pay  basis,  stating: 

Protecting  “remainder”  games  for  “free” 
television  constitutes  the  grossest  form  of 
bootstrapping  by  conventional  television 
broadcasters.  'They  start  by  demanding  “antl- 
slphonlng”  rules  to  protect  their  existing 
monopoly;  then  they  claim  some  preemp¬ 
tive  right  to  similar  “remainder”  games  even 
though  not  previously  telecast  by  them,  thus 
extending  their  monopolistic  grip  to  new 
products  as  well. 

110.  The  NBA  comments  suggest  that 
toe  “substantial”  number  definition  be 
a  number  no  less  than  33  percent  of 
the  events  in  a  category,  that  all  remain¬ 
der  games  should  be  available  for  pay 
use,  and  that  in  any  event,  games  offered 
for  broadcast  at  a  fair  price  tmd  not 
accepted  should  be  available  for  pay  use. 

111.  The  Comments  of  toe  Commis¬ 
sioner  of  Baseball  focus  principally  on 
two  points.  The  first  being  that  rules  re¬ 
lating  to  toe  carriage  of  sports  on  a  pay 
basis  by  cable  television  systems  need  to 
be  related  to  rules  under  consideration 
relating  to  toe  importation  of  sports  on 
distant  signal  channels  carried  by  cable 
television  systems.”  Distant  signal  sports 
carriage,  it  is  said,  will  both  disrupt  pay 
use  of  sports  and  may  at  the  same  time 
so  undermine  the  financial  strength  of 
sports  teams  as  to  drive  them  toward  pay 
distribution  of  sports  events. 

112.  The  second  major  p(rint  is  that 
any  new  rules  should  be  experimental 
and  tentative  because  there  simply  does 
not  now  exist  “enough  reliable  market 
data  to  make  sensible  prediction  and  de¬ 
cision  on  how  the  development  of  pay 


“  Notice  of  proposed  rulemaking  in  Docket 
19417,  FCC  72-109,  36  FCC  2d  641  (1972). 
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cable  will  affect  broadcast  viewing  pat¬ 
terns;  sports  gate  receipts;  the  value  of 
over-the-air  broadcast  paduiges;  adver¬ 
tiser  response;  and,  finally  the  financial 
health  of  broadcasters,  professional  team 
sports,  and  the  cable  industry."  During 
this  experimental  period,  it  is  suggested 
that  the  following  rules  be  in  force: 

Section  76.225(a)  (2) : 

A.  Specific  events.  A  specific  event  shall 
not  be  available  for  cablecasting  in  a  com¬ 
munity  where  the  event  has  been  televised 
live  on  a  nonsubscription  basis  for  the  pre¬ 
ceding  two  (2)  years. 

B.  Nonspecific  events.  The  number  of  non¬ 
specific  events  of  a  team  which  shall  be 
available  for  pay  cablecastmg  In  a  community 
shall  be  the  average  number  of  games  of  that 
team  not  televlaed  live  on  a  nonsubscription 
basis  In  the  community  during  tlw  two  (2) 
years  preceding  their  proposed  cablecast ; 
Provided,  That,  notwithstanding  the  nmnber 
of  games  telecast  in  the  prior  two  years,  any 
^orts  team  may  make  available  number  of 
Its  games  for  cablecasting. 

113.  Hiis  rule  would  maintain  the  ex¬ 
isting  situation  with  respect  to  specific 
events  and,  with  respiect  to  non-specific 
events,  would  generally  permit  pay  use 
erf  that  niunber  of  nonspecific  games  not 
shown  on  free,  over-the-air  t^evision  in 
the  two  preceding  years.  That  is,  spiorts 
teams  could  sell  for  pay  use  those  games 
not  sold  for  over-the-air  broadcast.  The 
Commissioner  of  Baseball  terms  these 
games  the  "overage."  In  order  to  avoid 
penalizing  those  teams  that  have  in  the 
past  made  the  maximum  number  of  their 
games  available  to  over-the-air  television 
and  to  permit  these  teams  to  participate 
in  the  experiment,  an  exception  to  the 
general  nile  would  permit  pay  use  of  a 
specified,  limited  number  of  games  of 
these  teams  no  matter  what  the  prior 
broadcast  pattern.  Baseball  notes  that 
in  the  past,  something  over  40  percent  of 
all  major  league  professional  baseball 
games  have  not  been  broadcast  and  that 
there  is  no  reason  why  pay  use  of  these 
games  should  not  be  permitted.**  Antici¬ 
pating  the  argument  that  the  rule  pro¬ 

*>  The  pattern  of  planned  telecasts  of  base¬ 
ball  games  during  the  1973  season  was  as 
follows: 


Number  Home  Away 
of  games  games  games 
tetoeast  telecast  telecast 

Atlanta  Braves . 

48 

0 

48 

Baltimore  Oiiolee _ 

52 

8 

44 

Boston  Red  Sot . . 

65 

17 

48 

CaUfomia  Angels . 

30 

0 

30 

Chicago  Cube . 

148 

81 

67 

Chicago  White  Sox _ 

129 

81 

48 

Cincinnati  Reds.. . 

3.5 

6 

30 

Cleveland  Indians _ 

82 

0 

32 

Detroit  Tigers . 

40 

12 

28 

Houston  Astros . . 

20 

0 

20 

Kansas  City  Royals _ 

28 

0 

28 

Los  Angeles  Dodgers... 

22 

0 

22 

Milwaukee  Brewers _ 

30 

10 

20 

Minnesota  Twins . 

30 

0 

30 

New  York  Mets . . 

112 

58  . 

.54 

New  York  Yankees _ 

69 

37 

32 

Oakland  Athletics _ 

22 

0 

22 

Fhiladel[rfiia  Phillies... 

70 

24 

46 

Pittsburgh  Pirates _ 

38 

0 

38 

8t.  Louis  CardinMs _ 

29 

0 

29 

Ban  Diego  Padres _ 

0 

0 

0 

San  Frandsoo  Uiants... 

22 

0 

22 

Texas  Rangers . . 

22 

0 

22 

1,093 

821 

772 

posed  could  allow  pay  use  of  the  best 
games  leaving  the  less  attractive  games 
for  conventional  broadcast,  baseball 
urges  that  the  problem  is  largely  a  theo¬ 
retical  one  but  cme  which  the  Commission 
should  monitor  for  during  the  course  of 
the  experimental  period. 

114.  To  the  extent  the  Commission 
rejects  this  approach  and  maintains  its 
model,  it  is  suggested  that  the  definition 
of  “substantial"  should  be  a  percentage 
approaching  or  greater  than  50  percent, 
that  the  relevant  categories  should  be 
increased  to  include  day /night  and 
weekday /weekend  games,  and  that  the 
existing  two  year  period  should  not  be 
extended  to  a  five  year  period  for  non¬ 
specific  events. 

115.  During  the  initial  oral  argument 
in  this  proceeding,  a  number  of  addi¬ 
tional  points  were  made  by  sports  in¬ 
terests  which  should  be  briefly  men¬ 
tioned.  The  Professional  Bowlers  Asso¬ 
ciation  made  the  ix>int  that  it  has  been 
attempting  to  obtain  regular  network 
television  coverage  but  has  had  only 
limited  success.  Those  tournaments  tele¬ 
vised  have  been  the  high  prize  money 
tournaments  during  the  first  quarter  of 
the  year.  Bowlers  would  like  to  have  ex¬ 
posure  during  the  rest  of  the  year  as  well, 
so  that  if  networks  do  not  purchase 
tournaments  diudng  the  rest  of  the  year 
then  these  events  should  be  available  for 
use  by  pay  systems. 

116.  A  number  of  sports  interests  in¬ 
cluding  particularly  basketball,  note  the 
precarious  financial  position  of  some  of 
their  franchisees  and  urge  that,  insofar 
as  time  is  unavailable  on  local  stations 
to  broadcast  all  their  games  and  because 
pay  use  of  some  games  could  prevent  the 
financial  failure  of  the  teams,  all  games 
not  broadcast  should  be  available  for  pay 
use.  Likewise  hockey,  as  a  relatively  new' 
sport,  finds  Itself  in  a  financial  bind, 
needing  whatever  additional  revenues  it 
can  obtain.  Fears  that  games  will  be 
withdrawm  from  broadcast  use  are  dis¬ 
counted  both  because  experiments  with 
pay  distribution  of  hockey  games  show 
speculation  as  to  the  financial  attractive¬ 
ness  of  this  outlet  to  be  greatly  exag¬ 
gerated  and  because  it  Is  essential  to  the 
success  of  a  professional  team  that  it 
obtain  the  maximum  public  exposure  in 
order  to  generate  fan  interest. 

117.  The  Duckpin  Bowlers  state  that 
in  spite  of  attempts  to  obtain  broadcast 
coverage,  they  have  had  no  success  even 
as  part  of  a  sports  anthology  program. 
The  Duckpin  Bowlers  concern,  accord¬ 
ingly,  is  not  with  the  rules  prohibiting 
pay  use  of  events  regularly  televised  in 
the  past  but  with  the  possibility  that,  as 
a  new  event.  Commission  approval  might 
have  to  be  obtained  liefore  pay  use  would 
be  authorized.**  It  is  suggested  that  what¬ 
ever  burden  they  would  have  to  meet  be 
clearly  ^>elled  out  or,  better  yet,  that  the 

*■  Section  73.643<b)  (2)  of  the  rules  appli¬ 
cable  to  programming  carried  on  over-the- 
air  STV  stations,  states  In  pwtinent  part: 
“Determination  as  to  whether  new  sports 
events  that  are  not  the  result  of  the  restruc¬ 
turing  of  existing  sports  may  be  shown  on  a 
subscription  basis  will  be  made  by  the  Com¬ 
mission  as  such  new  events  occur.” 


rules  be  limited  to  the  four  major  sports 
covered  in  the  recent  anti-blackout  legls- 
laUon  (Pub.  L.  93-107). 

118.  Ihe  spokesman  for  the  POA 
Tournament  Players  Division  and  the 
Women’s  Tennis  Ass(x:iation  make  the 
point  that  there  is  now  a  need  for  new 
markets  for  owners  of  television  rights 
to  sports  events.  Ten  years  ago,  It  Is  said, 
it  was  possible  to  find  the  “network 
window”  for  many  sports  events.  Today 
this  is  seldom  the  case.  Hie  major  sports, 

expanding  their  schedules  and  other¬ 
wise  restructuring,  have  blanketed  the 
networks.  Stations  do  not  now  want  more 
sports  events.  Thus,  the  rules  should  be 
so  structiired  that  the  minor  sports 
which  obtain  only  occasional  broadcast 
exposure  are  not  denied  a  market  for 
their  programming. 

Theater  owners  and  operators.  119.  The 
interests  of  the  theater  owmers  and  op¬ 
erators  in  this  proceeding  were  repre¬ 
sented  by  the  National  Association  of 
Theatre  Owners,  Inc.,  (NATO).**  NATO 
asserts  that  motion  picture  theaters  pro¬ 
vide  public  service  contributions  that 
are  unique  in  a  community  and  cannot 
be  replaced  by  any  electronic  service. 
They  provide  a  place  for  the  people  In  a 
community  (including  underprivileged 
and  handicapped  children,  convalescing 
war  veterans,  and  the  elderly)  to  be  en¬ 
tertained  and  diverted  awray  from  their 
homes  and  institutions.  Theaters  are 
said  to  be  the  magnet  that  attracts  peo¬ 
ple  into  the  downtown  areas  of  cities  in 
the  evening  hours  and  the  presence  of 
theater  patrons  in  these  areas  attracts 
other  people  who  are  not  attending  a 
theater.  Thus,  the  vitsdity  of  a  city  is 
kept  alive  by  the  theaters  and  the  other 
businesses  such  as  restaurants,  which 
thrive  on  theater  natrons. 

120.  Hieater  owmers  are  opposed  to 
the  development  of  cable  tele^slon  sys¬ 
tems  distributing  feature  films  be¬ 
cause  these  systems,  in  competition  wdth 
theaters  for  patrons,  pose  an  economic 
threat  to  continued  profitable  theater 
operations.  If  theaters  fail,  the  com¬ 
munity  will  lose  the  unique  benefits  of 
having  theaters  and  the  failure  of  the¬ 
aters  would  lead  to  continued  inner  city 
decline.  According  to  NATO’s  analysis 
of  the  situation,  if  cable  systems  are 
authorized  to  exhibit  on  pay  television 
channels  the  same  movies  upon  which 
theaters  must  rely  to  sustain  their  op¬ 
erations,  the  moti<m  picture  theater  in¬ 
dustry  would  be  seriously,  if  not  fatally, 
imdermined.  It  Is  said  that  there  are 
far  from  enough  quality  motion  pictures 
now  available,  and  if  those  pictures  and 
the  revenues  they  generate  had  to  be 
shared  with  cable  systems,  the  theaters’ 
already  marginal  profits  would  evaporate 
entirely  and  the  flow  of  revitalizing  new 
capital  into  the  Industry  would  quickly 
terminate.  Simple  competition  would  not 
be  fair.  Cable  systems,  it  is  said,  will 
be  able  to  present  motion  pictures  to 


**NA’ro  consists  of  42  state  and  regional 
theater  organizations  and  motion  picture 
theaters  and  represents  more  than  8,000  the¬ 
aters  and  theater  circuits,  according  to  its 
comments. 
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the  public  at  a  lower  cost  than  that  which 
could  be  sustained  by  the  motion  picture 
theater  industry.  Some  systems  are  offer¬ 
ing  feature  films  at  20  cents  per  person 
per  film  *  a  price  that  cannot  be  met  by 
the  motion  picture  theater  Industry  un¬ 
der  the  present  structure.  This  allegedly 
unfair  situation  is  said  to  result  from  ca¬ 
ble  systems  amortizing  their  construction 
costs  as  part  of  the  regular  monthly  sub¬ 
scription  fee  for  basic  CATV  service  and 
including  no  percentage  in  their  pay  TV 
charge  to  cover  the  cost  of  construction. 
Because  theaters  cannot  do  this,  they 
are  said  to  suffer  from  an  unfair  com¬ 
petitive  disadvantage.  Additionally,  the 
theater  owners  charge  that  the  Com¬ 
mission’s  distant  signal  carriage  rules 
and  franchise  fee  limitations  amount  to 
financial  subsidlzaticm  and  economic 
protectionism  which  exacerbates  the 
unfair  competitive  advantage  which 
cable  television  has  over  the  theaters. 

121.  NATO  states  that  pay  TV  reve¬ 
nues  are  not  essential  to  the  viability  of 
cable  and  it,  therefore,  urges  the  Com¬ 
mission  to  adopt  a  regulation  which 
would  prohibit  cable  systems  from  show¬ 
ing  on  a  pay  TV  channel  any  motion 
pictiu'e  that  had  been  released  for  the¬ 
atrical  exhibition.  As  an  alternative,  and 
assuming  the  Commission  is  deterniined 
to  authorize  some  form  of  cable  pay  TV 
motion  picture  exhibition,  NATO  sug¬ 
gests  the  adoption  of  a  rvile  which  would 
prx^bit  the  pay  cable  showing  of  any 
feature  film  imtil  one  year  after  the  date 
of  the  film’s  first  theater  exhibition  or 
90  days  after  the  date,  within  that  one 
year  period,  when  such  film  was  last  ex¬ 
hibited  in  the  community  in  which  the 
cable  system  operates. 

122.  This  alternative  position  is  justi¬ 
fied,  NATO  asserts,  because  the  theater 
Industry  lives  off  about  ten  pictures  a 
year,  the  rest  being  essentially  fill-in. 
More  pictures  are  needed.  Pay  cable  op¬ 
erations  also  need  film'  product,  but  the 
theatrical  promotion  of  the  films  is  es¬ 
sential  to  successful  pay  cable  use.  The 
pressed  rule,  intended  to  rationalize 
the  distribution  process  and  protect 
theatrical  access  to  feature  films,  would 
essentially  codify  the  existing  distribu¬ 
tion  system,  preserving  the  maximum 
number  of  outlets  for  each  film,  and  per¬ 
mit  the  distribution  of  films  first  to  the¬ 
aters,  second  to  pay  cable,  and  third  to 
broadcast  television. 

123.  NA’ZX)  claims  that  the  Commis¬ 
sion’s  present  rules  could  upset  the  es¬ 
tablished  feature  film  distribution  pat¬ 
tern  by  forcing  movie  suppliers  to  fore¬ 
go  completion  of  normal  theatrical  dis¬ 
tribution  in  order  to  meet  the  Com¬ 
mission’s  deadline  for  sale  of  a  film  to 
pay  television  within  two  years  after  its 
first  theatrical  release.  Therefore,  NATO 
urges  the  Commission  not  to  adopt  any 
deadline  for  Introduction  of  films  to  pay 


NATO  uses  cable  pay  TV  operation  In  San 
Diego  as  an  example.  This,  It  Is  said.  In¬ 
volves  the  offering  of  current  movies  for 
as  Uttle  as  $1.60  for  the  whole  family,  for 
the  whole  week.  According  to  NATO,  no 
San  Diego  theater  would  be  able  to  long 
withstand  this  kind  of  competition. 


television.  Without  such  a  deadline,  dis¬ 
tributors  could  preserve  all  their  poten¬ 
tial  markets  and  would  not  be  forced  to 
choose  distribution  to  one  at  the  ex¬ 
pense  of  another.  Of  the  alternatives  set 
forth  in  the  further  notice,  NATO  looks 
most  favorably  upon  the  second  one 
which  would  permit  pay  use  of  a  feature 
film  in  a  particular  maricet  for  a  specified 
period  after  its  first  pay  exhibition  in  the 
market.  This  alternative,  NATO  argues, 
would  best  prevent  the  siphoning  of  fea¬ 
ture  films  from  theaters  through  the 
distribution  of  such  films  to  pay  televi¬ 
sion  at  an  earlier  time  than  would  other¬ 
wise  be  the  case. 

124.  In  its  comments  in  this  proceed¬ 
ing,  the  Department  of  Justice  questions 
the  authority  of  the  Commission  to 
adopt  rules  designed  to  protect  theater 
owners.  It  says  that  “Many  forms  of  non¬ 
broadcast  entertainment  and  communi¬ 
cations  compete  to  some  extent  with 
broadcasting.  Congress,  however,  has 
not  conferred  upon  the  Commission 
either  the  jurisdiction  or  the  authority 
to  balance  these  non-broadcast  related 
interests  in  regulating  the  broadcast  and 
related  industries.’’  To  this  argument, 
NATO  replies  that  the  Justice  Depart¬ 
ment  has  iirged  and  the  Commission  has 
adopted  rules  in  other  proceedings  where 
it  was  determined  that  such  action 
would  benefit  the  general  public.  Spe¬ 
cifically  cited  is  the  Commission’s  adop¬ 
tion  of  equal  employment  opportunity 
rules  which  were  supported  by  Justice 
because  of  the  contribution  they  would 
make  “•  •  •  toward  reducing  and  end¬ 
ing  discrimination  in  other  industries.” 
16  RR  2d  1561,  1563.  Similarly,  it  is 
stated  that  failure  to  adopt  appropriate 
subscription  cablecasting  rules  would 
have  a  serious  and  adverse  impact  on  the 
futvire  quality  of  urban  life  in  the  United 
States  and  that  this  provides  ample  jus¬ 
tification  for  adoption  of  the  rule  sug¬ 
gested. 

Miscellaneous  individuals  and  groups. 

125.  TTie  Department  of  Justice  in  its 
comments  urges  that  the  restrictions  on 
pay  cablecasting  cannot  be  supported  at 
this  point  in  time  as  necessary  to  pre¬ 
serve  even  a  minimum  amount  of  over- 
the-alr  broadcasting  necessary  to  satisfy 
the  public  interest,  that  the  organization 
of  pay  cablecasting  programs  by  local 
program  sources  does  not,  on  its  face, 
threaten  any  valid  Commission  policy, 
and  that,  in  view  of  the  nascent  status  of 
the  pay  cablecasting  industry,  no  em¬ 
pirical  evidence  exists  which  would  in¬ 
dicate  that  allowing  pay  cablecasters  to 
provide  popular  programming  will  have 
any  serious  adverse  effects  on  over-the- 
alr  broadcasting.  Acceding  to  the  De¬ 
partment,  if  pay  cablecasting  is  allowed 
to  provide  attractive  programs  and  sub¬ 
sequent  experience  indicates  that  the 
public  interest  Is  threatened  as  a  result 
thereof,  there  will  be  time  enough  for 
the  Commission  and/or  Congress  to  act 
on  the  basis  of  accumulated  experience. 
Such  a  course  of  action  which  allows  a 
new  industry  the  opportunity  to  com¬ 
pete  with  established  Interests  would,  it 
is  said,  seem  much  more  consistent  with 
the  competitive  policies  embodied  in^the 


Communications  Act  and  this  nation’s 
general  competitive  policy  than  adc^tion 
of  a  policy  which  cripples  a  new  indus¬ 
try  in  its  attempt  to  offer  new  services 
because  of  speculative  fears  as  to  pos¬ 
sible  effects  upon  established  firms. 

126.  'The  Justice  Department  states 
that  the  Commission’s  restrictive  policy 
with  regard  to  pay  programming  frus¬ 
trates  its  goal  of  achieving  program  di¬ 
versity  and  acts  as  a  significant  deter¬ 
rent  to  investment  in  pay  cable.  The  De¬ 
partment  points  out  that  the  Commis¬ 
sion  has  repeatedly  recognized  the  value 
of  promoting  competition  in  communica¬ 
tions  services  in  other  areas  subject  to 
its  jurisdiction  and  urges  the  Commis¬ 
sion  to  take  the  same  pro-competitive 
position  with  respect  to  subscription 
cable  television.  See  e.g.:  “In  the  Matter 
of  Allocation  of  Microwave  Frequencies 
Above  890  Mcs.”  Docket  No.  11866,  27 
PCC  359  (1959),  29  POC  825  (I960); 
“Computer  Services  Inquiry,”  Docket  No. 
16979,  28  PCC  2d  291  (1970) ;  “Special¬ 
ized  Common  Carrier  Decision,”  Docket 
No.  18920,  29  TCC  2d  870  (1971) ;  “Do¬ 
mestic  Satellite  Decision,”  Docket  No. 
16495,  35  PCC  2d  844  (1972) ;  and  “In  the 
Matter  of  An  Inquiry  Relative  to  the 
Future  Use  of  the  Frequency  Band  806- 
960  MHz,”  Docket  No.  18262,  46  PCC  2d 
752  (1974).  The  department  asserts  that 
the  Coiiunisslon’s  present  restrictive 
policy  is  protectionist  in  outlook  and 
fails  to  recognize  the  public  benefits  to 
be  derived  from  free  competition  be¬ 
tween  pay  cable  and  conventional  tele¬ 
vision. 

127.  At  the  oral  phase  of  this  proceed¬ 
ing,  it  was  urged  that  tJie  Commission 
interfere  with  the  free  operations  of  the 
market  place  only  with  the  greatest  re¬ 
luctance  and  it  was  suggested  that  we 
look  at  other  areas  such  as  energy  or 
transportation  policy  to  see  examples  of 
the  disasterious  effects  of  government 
interference  with  the  incentives  of  the 
market  place. 

128.  The  Department  notes  that  there 
are  technical  and  legal  considerations 
that  reqixire  the  Commission  to  approach 
I>ay  cablecasting  not  merely  as  a  variant 
of  pay  television  but  as  an  entirely  sep¬ 
arate  communications  problem,  particu¬ 
larly  because  no  sF>ectrum  space  is  used 
in  the  operation  of  pay  cable  systems.  It 
suggests  that  the  Commission’s  juris¬ 
diction  to  regulate  non-broadcast  cable 
program  services  conducted  by  channel 
lessees  is  highly  questionable.  Finding 
no  evidence  that  the  provision  of  popu¬ 
lar  programs  by  local  pay  cablecasting 
systems  or  lessees  wovild,  either  on  its 
face  or  on  the  bsusis  of  experience, 
threaten  a  valid  Commission  policy,  it  is 
questioned  whether  the  Supreme  Coiut 
decisions  in  “United  States  v.  Sovitli- 
westem  Cable  Co.  392  U.S.  157  (1968) 
and  United  States  v.  Midwest  Video  Cor¬ 
poration”,  406  U.S.  649  (1972)  support 
the  (Commission’s  attempt  to  adopt  the 
rules  proposed  in  this  proceeding. 

129.  The  fear  of  program  siphoning, 
the  Department  sisserts.  Ignores  the  fact 
that  program  material  is  not  fixed  in 
amount.  It  sees  no  evidence  tlmt  the  cre¬ 
ative  and  financial  capabilities  of  the 
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program  production  industry  will  not  be 
able  to  meet  almost  any  pr^ictable  de¬ 
mand  whlcli  pay  cable  and  conventional 
television  togettier  mlg^t  engender.  In 
any  case,  sli^onlng  win  not  take  place 
overnight,  but  over  a  long  period  of  time. 
ITie  Department  suggests  that  a  five- 
year  suspension  of  the  program  rules 
would  place  the  Commission  in  a  posi¬ 
tion  to  obtain  hard,  empirical  informa¬ 
tion  upon  which  it  could  base  any  future 
actions  with  respect  to  pay  cable  that 
might  be  shown  to  be  necessary  or  de¬ 
sirable.  The  Department  claims  that  the 
Commission  has  placed  upon  the  pro¬ 
ponents  of  pay  cable  the  burden  of  prov¬ 
ing  a  negative — ^that  its  developHnent  will 
not  harm  the  public  interest — rather 
than  following  the  policy  set  out  in  “PCC 
V.  Sanders  Bros.  Radio  Station,”  309  UB. 
470  (1940) ,  which  imposed  strict  burdens 
of  showing  public  harm  upon  parties 
seeking  to  block  new  competition  in 
broadcasting. 

130.  The  Department’s  comments  con¬ 
clude  that  if  leased  channel  operations 
are  to  succeed,  there  is  no  practical  open 
alternative  to  raising  the  necessary  rev¬ 
enues  through  per-program  or  per-chan- 
nel  charges;  that  the  combined  effect  of 
restricting  cablecasting  advertising  and 
prohibiting  the  carriage  of  most  types  of 
conventional  popular  programs  on  a  per- 
program  or  per-channel  charge  basis  will 
be  to  eliminate  the  economic  base  and 
the  financial  incentives  for  independent 
c<Hnmercial  leased  channel  operations; 
and  that  an  alternative  policy  which  al¬ 
lowed  cable  system  operators  and  chan¬ 
nel  lessees  to  engage  in  \mrestricted  pay 
cablecasting  would  appear  to  better  pro¬ 
mote  both  the  goals  of  diversity  of  pro¬ 
gramming  and  local  soiirce  origination. 
It  suggests  that  the  Commission  con¬ 
sider,  as  a  minimum,  a  phased  schedule 
under  which  pay  cablecasters  would  be 
relieved  of  the  present  restrictions. 

131.  Comments  were  filed  by  repre¬ 
sentatives  of  several  cities,  among  them 
San  Diego  and  New  York.  These  com¬ 
ments  generally  favor  the  relaxation  or 
total  elimination  of  the  Commission's 
pay  cable  program  restrictions  until  a 
clear  need  for  such  restrictions  has  been 
demonstrated.  It  is  stated  that  subscrip¬ 
tion  cable  television  has  the  potential  to 
bring  new  and  diverse  programming  to 
city  residents  and  should  not  be  impeded 
on  the  basis  of  improven  fears  that  i>ay 
cable  may  some  time  in  the  future  ad¬ 
versely  affect  conventional  televiskm.  It 
is  urged  that  the  Commission  allow  pay 
cable  television  to  compete  freely  in  the 
marketplace,  thereby  encouraging  and 
preserving  consumer  choice  in  the  broad 
area  of  entertainment. 

132.  Several  representatives  of  the  fi¬ 
nancial  community  filed  comments  in 
this  proceeding.  Their  comments  refiect 
the  view  that  in  order  to  expand,  the 
cable  television  industry  must  improve 
its  profitability.  Cable  television  stocks 
have  declined  far  more  than  the  general 
market  and  the  equity  market  is  virtual¬ 
ly  closed  to  most  caUe  television  com¬ 
panies.  Similarily,  debt  financing  is  all 
but  impossible  to  obtain  in  most  cases. 
Additional  revenues  from  rate  increases 


will  not  provide  enough  capital  for  new 
investment.  17113  means  that  added  reve¬ 
nues  and  profits  must  be  derived  from 
the  sale  of  new  services.  In  addition, 
these  services  may  add  sufficient  Income 
in  new  urban  systems  where  saturations 
may  be  relatively  low  to  make  them 
economlcsdly  viable.  At  this  time,  the  fi¬ 
nancial  interests  assert,  pay  cablecasting 
seems  like  the  most  feasible  of  the  serv¬ 
ices  that  are  possible.  Therefore,  they 
advocate  a  relaxation  in  the  Commis¬ 
sion’s  pay  cable  program  rules  in  order 
to  make  more  and  better  product  avail¬ 
able  to  subscription  cable  which  would, 
in  turn,  improve  the  chances  of  profit¬ 
ability  for  cable  television.  In  suptxxrt  of 
its  request  for  a  relaxation  of  the  sub¬ 
scription  rules.  Paul  Kagan  Associates, 
Inc.,  an  investment  advisory  firm,  states 
that  it  projects  only  about  2,250,000  pay 
cable  sub^ribers  by  1980,  generating 
•revenues  of  $90  million  for  the  purchase 
of  programming.  Such  an  amount  was 
equal  to  six  percent  of  commercial 
television’s  program  budget  in  1973. 
Kagan  concludes  that  there  is  no  danger 
of  program  siphoning  from  conventional 
televisicm  to  pay  cable  in  the  foreseeable 
future  and  that  the  Commission’s  pro¬ 
gram  restrictions  are  not  warranted. 

133.  The  Office  of  Telecommunications 
Policy  (OTP)  ’is  of  the  view  that  the  de¬ 
velopment  of  new  programming  and 
other  Information  services  that  can  be 
offered  over  cable  should  not  be  im¬ 
peded  by  government-established  bar¬ 
riers  to  the  consumers’  opportimity  to 
purchase  those  services.  In  its  comments, 
OTP  states  that  the  national  interest,  in 
fostering  competition  and  in  avoiding 
governmental  restrictions  on  the  free 
fiow  of  entertainment  and  information, 
requires  that  the  imposition  of  restric¬ 
tions  be  based  on  evidence  that  the 
threatened  injuries  complained  of  are 
substantially  probable  in  the  absence  of 
such  restrictions.  It  asserts  that  the  bur¬ 
den  of  proving  injury  to  the  public  in  the 
absence  of  programming  restrictions 
should  be  on  the  proponents  of  such  re¬ 
strictions.  and  that  they  have  not  met 
that  bvirden. 

134.  OTP  concludes  that  pay  cable 
television  presents  no  credible  threat  to 
the  public’s  continued  reception  of 
broadcast  entertainment  programming 
and  recommends  an  experimental  sus¬ 
pension  of  the  Commission’s  pay  cable 
program  restrictions,  with  the  exception 
of  the  sports  rule. 

135.  Numerous  comments  were  filed 
by  representatives  of  minority  groups 
and  cultural  organizations.  The  general 
tenor  of  these  comments  is  that  the  sub¬ 
scription  cable  television  program  rules 
should  be  relaxed  in  order  to  further 
the  development  of  cable  television 
which  will  lead  to  increased  minority 
access  to  and  participation  in  the  cable 
television  medium  and  more  diverse  pro¬ 
gramming  catering  to  minority  tastes 
and  interests.  In  its  comments,  the 
Metropolitan  Opera  claims  that  pay 
cable  must  be  given  access  to  mass  en¬ 
tertainment  programs  such  as  sports  and 
featiuie  films  in  order  to  attract  the  wide 
audience  base  which  is  necessary  to  sup¬ 


port  programming  of  less  than  mass 
audience  appeaL  The  National  Black 
Media  Coalition  urges  the  Commission 
to  remove  all  program  restrictions  from 
pay  cable  because  pay  cable  will  make 
black  and  minority  oriented  program¬ 
ming  economically  viable;  will  increase 
the  outlets  for  m'oduct  created  by  black 
tsilent  and  stimulate  minority  employ¬ 
ment  in  the  television  industry;  will  pro¬ 
vide  black  people  with  inexpensive  access 
to  movies,  cultural  and  sports  events; 
will  open  up  new  opportunities  for  black 
ownership  and  control  of  communica¬ 
tions  medimns;  will  help  make  the  cable 
industry  viable  enough  to  support  the 
kinds  of  access  programming  consistent¬ 
ly  advocated  before  the  Commission  by 
black  groups;  and  will  stimulate  healthy 
competition  within  the  communica¬ 
tions  industry. 

136.  The  minority  interests  assert  that 
conventional  television  is  not  responsive 
to  minority  tastes  because  conventional 
television  serves  advertisers  who  demand 
programs  with  mass  audience  appeal. 
They  state  that  specialized  and  minority 
taste  programming  is  more  likely  to  be 
presented  on  pay  cable  than  conven¬ 
tional  television  because  pay  program¬ 
ming  will  be  based  directly  upon  the 
intensity  of  consumer  desire  for  particu¬ 
lar  programs.  By  purchasing  program¬ 
ming  directly,  pay  cable  subscribers  will 
be  able  to  attract  programs  tailored  to 
individual  interests.  Additionally,  pay 
cEd>le  will  stimulate  the  production  of 
programs  which  wiU  be  available  to  both 
conventional  television  and  pay  cable 
and  lower  the  cost  of  programs  to  each 
medium  because  of  the  additional  reve¬ 
nue  available  for  its  pvirchase. 

137.  It  is  claimed  that  the  develop¬ 
ment  of  pay  cable  will  promote  diversity 
of  ownei^ip  in  communications  proper¬ 
ties  because  cable  television  lacks  the 
barriers  of  limited  spectrum  space  and  of 
high  capital  outlay  which  have  pro¬ 
hibited  minority  entrepreneurial  SM^tivity 
in  other  communications  industries. 
Once  the  basic  cable  system  has  been 
constructed,  the  cost  to  the  minority 
entrepreneur  of  leasing  channel  space 
on  which  to  carry  subscription  oper¬ 
ations  is  relatively  low. 

138.  Finally,  it  is  asserted  that  pay 
cable  can  both  increase  the  productivity 
of  the  performing  arts  and  open  tkccess 
to  cultural  entertainment  to  many  mid¬ 
dle  and  lower  income  families.  Pay  ca¬ 
ble  will  afford  the  producers  of  cultural 
entertainment  an  expanded  audience 
and  new  sources  of'revenue  in  the  form 
of  subscription  or  per  program  charges. 
The  viewing  public  will  benefit  by  hav¬ 
ing  an  opportunity  to  enjoy  cultural  en¬ 
tertainment  at  lower  prices  than  live 
performances. 

139.  Instead  of  its  present  program  re¬ 
strictions.  the  National  Citizens  Com¬ 
mittee  for  Broadcasting  urges  the  Com¬ 
mission  to  adopt  the  following  forms  of 
public  interest  regulation: 

1.  A  requirement  that  pay  cable  operators 
present  a  minimum  ot  26  percent  cultural 
and  educational  programming. 

2.  Franchising  guidelines  that  give  weight 
to  such  factors  as  minority  participation  in 
ownership. 
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3.  Clarlflcatlon  that  FCC  EEO  affirmative 
action  guidelines  apply  spedflcally  to  pay 
cable  operations. 

4.  FCC  ad(H>tlon  of  reasonable  ranges  for 
pay  TV  subscription  and  program  charges, 
or  requirement  for  local  hearings  on  Ini¬ 
tial  charges  and  any  subsequent  Increases. 

Such  a  regulatory  scheme,  it  Is  ar¬ 
gued,  would  promote  diversity  in  pro¬ 
gram  content,  diversity  in  ownership, 
equal  employment  opportunities,  and  in¬ 
expensive  access  to  movies,  sports  and 
cultural  events. 

140.  llie  cbmments  of  the  American 
Civil  Union  likewise  argue  against  the 
imposition  of  pay  cable  program  con¬ 
tent  restrictions.  Describing  itself  as  an 
enthusiastic  supporter  of  the  advent  of 
subscription  television,  the  ACLU  ex¬ 
presses  its  opposition  to  all  anti-siphon¬ 
ing  restrictions  as  unwarranted  intru¬ 
sion  of  government  regulation  on  pro¬ 
gram  content,  constituting  a  form  of 
censorship.  It  urges  that  free  competi- 
ti(m  will  allow  enterprising  programmers 
to  search  out  new  audiences,  including 
minority  audiences,  and  proidde  a  new 
avenue  for  the  development  of  program 
diversity.  Its  comments  also  urge  the 
right  of  open  access  by  all  originators  of 
program  and  content  services  to  the  pay 
electronic  carrier  systems. 

141.  Two  manufacturers  of  cable  tele¬ 
vision  equipment  filed  comments  in  this 
proceeding.  The  comments  of  General 
Instnunents  Corporation  and  The  Mag- 
navox  C(»npany  reflect  the  view  that  a 
substantial  relaxation  or  elimination  of 
the  Commission’s  subscription  rules  is 
necessary  for  the  development  of  profit¬ 
able  subscription  operations  and  such 
profits  are  necessary  for  the  viability  of 
the  cable  television  industry.  The  manu¬ 
facturers  state  that  the  successful  imple- 
mmtatlon  of  pay  cable  services  is  abso¬ 
lutely  essential  to  maintain  the  viability 
of  Uie  growth  and  development  of  modem 
urban  cable  television  operations  and 
equally  essential  to  serve  as  a  spur  to 
greater  research  and  development  to  im¬ 
prove  existing  technology  aiid  create  new 
technology  that  will  make  the  broadband 
communications  network  of  cable  a  real¬ 
ity  in  the  next  decade.  They  contend  that 
the  development  of  subscription  televi¬ 
sion  will  preserve  the  competitive  tech¬ 
nological  position  of  the  United  States, 
enhance  the  growth  of  new  social  services 
and  provide  new  employmait  in  the  econ¬ 
omy.  Should  the  Commission  not  sus¬ 
pend  its  subscription  rules  mtirely.  Gen¬ 
eral  Instruments  favors  the  Commission’s 
first  feature  film  alternative — a  five- 
year  rule  with  no  restrictions  on  films 
over  ten  years  old.  As  to  sports,  it  sug¬ 
gests  that  all  events  not  carried  by  con¬ 
ventional  television  be  made  available  for 
subscription  use. 

142.  Various  members  of  the  staff  of 
the  Cable  Television  Information  Center 
of  The  Urban  Institute  and  associates  of 
the  Rand  Corporation  filed  (xxnments  on 
their  own  behalf.  Their  comments  do  not 
necessarily  reflect  the  views  of  the  re¬ 
spective  organizations.  While  agreeing 
that  it  is  stoPropriate  for  the  Commis¬ 
sion  to  promulgate  rules  designed  to  pre¬ 
vent  program  slphrafing,  these  parties  as¬ 


sert  that  the  Commission’s  present  rules 
go  beyond  preventing  siphoning  and  are 
not  Justified.  It  is  stated  that  the  present 
rules  provide  exclusive  or  severely  re¬ 
stricted  markets  for  product  to  television 
broadcast  licensees.  Allocation  of  these 
broad  markets  by  the  Commission  is  im- 
soimd  policy,  and  represents  an  exces¬ 
sively  protectionist  type  of  ccmduct  in 
which  regiilators  have  often  engaged  in 
the  past  and  of  which  they  should  be 
more  wary.  They  argue  that  it  would  be 
far  more  appropriate  for  the  Commission 
to  adopt  a  rule  which  focuses  with  preci¬ 
sion  on  siphoning  of  programs  rather 
than  on  allocating  broad  categories  of 
programming  to  the  exclusive  domain  of 
broadcast  television.  A  rule  is  suggested 
which  would: 

Require  that  two  years  after  a  theatrical 
feature  film  has  been  shown  anywhere  In 
the  n.S.  on  pay  cable.  It  must  be  sold  for  a 
prime  time  showing  on  conventional  tele¬ 
vision  either  on  a  network  or  on  a  local  sta¬ 
tion  In  the  community  located  In  a  major 
market.  If  it  Is  to  continue  to  be  shown 
on  pay  cable  In  that  community;  provided 
that  each  cable  system  has  a  certain  number 
of  “wildcard”  exemptions  that  could  be 
shown  for  pay  each  year.  Irre^ectlve  of 
whether  sold  to  conventional  television,  and 
provided  fiuther  that  neither  a  pay  cable 
entrepreneur  nor  a  conventional  television 
licensee  can  obtain  or  enforce  an  exclusivity 
contract  against  the  other  service; 

Permit  cable  casting  of  events  In  a  sports 
category  In  an  amount  that  maintains  for 
conventional  television  the  highest  number 
of  games  shown  on  conventional  television 
In  the  community  in  any  one  of  the  last  five 
years; 

Eliminate  the  ban  of  series  programming 
on  pay  cable; 

EUmlnate  the  ninety  percent  restriction  on 
feature  film  and  sports  programming. 

143.  The  foregoing  review  of  com¬ 
ments  summarizes  the  various  positions 
and  arguments  which  were  presented  to 
the  Commission  as  part  of  this  proceed¬ 
ing.  Because  of  the  vast  number  of  com¬ 
ments  sifiimitted,  only  a  few  of  the  more 
comprehensive  comments  have  been 
given  specific  menticm.  However,  we  be¬ 
lieve  that  the  views  of  each  party  to  this 
proceeding  are  fairly  represented  in  our 
summarization. 

Discussion  and  Resolution  of 
Proceedino 

Purpose.  144.  The  fundamental  issue 
that  we  have  considered  throughout  the 
Commission’s  many  deliberations  con¬ 
cerning  subscription  television  “is 
whether  subscription  television  would 
provide  a  beneficial  supplement  to  the 
program  choices  now  available  to  the 
public  and  an  increase  of  financial  re¬ 
sources  which  would  facilitate  significant 
Increases  in  the  numbers  of  services 
available  to  the  public  under  the  present 
system:  or  whether  it  would  seriously 
lm[>air  the  capacity  of  the  present  system 
to  continue  to  provide  advertiser- 
financed  programming  of  the  present  or 
foreseeable  quantity  and  quality,  free  of 
direct  charge  to  the  public.”**  We  be¬ 
lieve  that  the  existing  conventional  tele¬ 
vision  structure  performs  a  valuable  serv- 
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ice  to  the  public  and  that  our  statutory 
mandate  to  act  in  the  public  interest  re¬ 
quires  that  we  strive  to  maintain  the  pub¬ 
lic’s  ability  to  receive  the  informational 
and  entertainment  programming  now 
provided  by  conventional  television  at  no 
direct  cost.  We  also  believe  that  the  pub¬ 
lic  interest  requires  that  we  encourage 
the  development  of  alternative  media 
which  will  Increase  the  number  of  pro¬ 
gram  choices  available  to  American 
households.  Indeed,  section  303(g)  of 
the  Communications  Act  of  1934,  as 
amended,  states  that  the  Commii^ion 
shall  “Study  new  uses  for  radio,  provide 
for  experimental  uses  of  frequencies,  and 
generally  encourage  the  larger  and  more 
effective  use  of  radio  in  the  public  inter¬ 
est.”  It  is  these  two  public  Interest  con¬ 
siderations,  maintenanoe  of  existing 
sources  of  programming  and  develop¬ 
ment  of  additional  soiu'ces,  that  we  must 
weigh  in  this  proceeding.  Our  goal  is  to 
strike  a  balance  between  the  two  which 
best  serves  the  long-range  Interests  of 
the  entire  public. 

145.  Because  conventional  television  is 
confined  to  a'finite  broadcast  spectrum 
and  must  depend  upon  advertiser  sup¬ 
port,  the  programming  it  provides  is  lim¬ 
ited  in  quantity  and  must  ai^eal  to  the 
tastes  of  a  broad  majority  of  the  viewing 
public.  Since  conventional  television 
often  cannot,  because  of  its  nature,  cater 
to  minority  tastes  and  interests,  we  en¬ 
courage  the  devel(H>ment  of  new  technol¬ 
ogies  which  promise  viewing  diversity. 
Subscription  television  pnnnises  to  bring 
both  diversity  of  programming  and  di¬ 
versity  of  format  to  those  who  are  will¬ 
ing  to  pay  a  direct  charge  for  the  service. 
Neither  STV  nor  cable  television  must 
attract  advertiser  support  with  program¬ 
ming  having  a  broad  mass  appeal.  (Table 
televislcm,  with  its  abundant  channel  ca¬ 
pacity,  is  particularly  able  to  program 
for  audiences  with  specialized  interests. 
Subscription  television’s  pot^tial  to  ex¬ 
pand  the  public’s  program  choices,  to 
supplement  the  programming  now  pro¬ 
vided  by  conventional  television,  gives  it 
an  Important  role  to  play  in  our  national 
oommunica>tlons  structiue.  It  Is  this  sup¬ 
plemental  role  that  our  subscription  pro¬ 
gramming  rules  are  designed  to  promote, 
while  at  the  same  time  insuring  that  the 
public’s  reliance  on  conventional  televi¬ 
sion  is  not  unreasonably  impaired. 

146.  Since  1955  the  Commission  has 
been  engaged  in  weighing  the  arguments 
of  those  who  claim  that  subscription 
television,  left  unrestrained,  will  topple 
the  existing  conventional  television 
structure,  and  those  who  assert  that  sub¬ 
scription  television  should  be  given  the 
opportunity  to  freely  compete  with  the 
established  CMXventlonal  television  struc¬ 
ture.  Dining  the  course  of  this  debate, 
the  Commission  has  authorized  over- 
the-air  subscription  television  service 
and  promulgated  rules  designed  to  in- 
siure  that  subscription  television  evolves 
to  supplement  present  conventional  tele¬ 
vision  service  and  not  supplant  that  serv¬ 
ice.  In  so  d(^ng,  we  have  recognized  that 
the  public  interest  requires  both  the 
maintenance  of  the  existing  conventloncJ 
television  structiure  and  the  development 
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of  alternative  sources  of  television  pro¬ 
gramming,  and  have  sought  to  establish 
the  kind  oi  regulatory  framework  In 
which  both  conventional  television  and 
subscription  television  can  coexist.*  In 
Docket  19554  we  have  imdertaken  an  ex- 
tMisive  review  of  that  framework  to  de¬ 
termine  vdiether  our  present  subscription 
programming  rules  are  appropriate  in 
light  of  our  regulatory  goals.  This  review 
has  led  us  to  the  conclusion  that  a  num¬ 
ber  of  changes  are  warranted. 

Jurisdiction.  147.  The  Commission  has 
been  given  broad  authority  to  regulate 
“interstate  and  foreign  commerce  In 
communication  by  wire  and  radio  so  as  to 
make  available,  so  far  as  possible,  to  all 
the  people  of  the  United  States  a  rapid, 
efficient,  nationwide  wire  and  radio  com¬ 
munication  service  with  adequate  facili¬ 
ties  at  reasonable  charges  •  •  •.“"Not¬ 
withstanding  this  broad  authority,  sev¬ 
eral  parties  to  this  proceeding  assert  that 
it  is  not  within  the  Commission’s  Jiuis- 
dlction  to  place  restrictions  on  subscrip¬ 
tion  programming,  particularly  with  re¬ 
gard  to  cable  television,  and  that  such 
restrictions  are  violative  of  the  freedom 
of  speech  clause  of  the  First  Amendment. 
It  is  also  asserted  that  the  present  pro¬ 
gram  restrictions  are  vague  and  over¬ 
broad.  and  that  they  violate  the  policy  of 
the  anti-trust  laws. 

148.. These  jurisdictional  and  Constitu¬ 
tional  questions  were  decided  in  favor  of 
the  Commission  in  “National  Association 
of  Theatre  Owners  v.  Federal  Communi¬ 
cations  Commission,”  420  F  2d  194  (D.  C. 
Cir.  1969).  In  upholding  the  Commis¬ 
sion’s  program  restrictions  with  regard 
to  over-the-air  subscription  television, 
the  circuit  court  said,  “it  seems  obvious 
that  the  Commission  sought  only  to  in¬ 
sure  the  continuing  economic  vitality  of 
free  television  and  not  to  affect  the  ideas 
which  could  be  presented  on  either  free 
or  subscription  television.  ’Thus,  when 
the  net  effect  of  the  program  restrictions 
is  considered,  it  seems  quite  likely  that 
the  public  in  STV  areas  will  receive  more 
rather  than  less  diversity  of  expression 
in  its  television  programming.”  At  208. 
As  to  vagueness  and  overbreadth,  the 
eourt  stated  tht  the  Commission’s  reg¬ 
ulations  were  within  the  limits  set  by 
the  courts.  The  court  concluded  that  “the 
Commission  found  that  STV  would  be  a 
beneficial  supplement  to  present  tele¬ 
vision  offericigs.  Provided,  That  neither 
service  could  acquire  sufficient  economic 
power  to  drive  the  other  from  the  mar¬ 
ketplace.  The  program  restrictions  are 
designed  to  preserve  this  balance  and  to 
Insure  against  programming  duplication 
. At  208. 

149.  Although  the  Commission’s  rules 
governing  the  programming  of  subscrip¬ 
tion  cable  television  have  not  been  spe¬ 
cifically  considered  by  the  courts,  the 
Supreme  Court’s  decision  in  “United 
States  V.  Midwest  Video  Corp”,  406  U.S. 
649  (1968),  provides  ample  justification 
for  the  action  which  we  have  taken.  At 
Issue  before  the  court  was  the  propriety 
of  the  Commission’s  now  defunct  man¬ 
datory  origination  rule.  Like  subscription 


*  See  paragraphs  10  and  11,  supra. 
••47UJ8.C.  1. 


cablecasting,  the  local  originations  re¬ 
quired  by  the  Commission’s  rule  under 
attack  did  not  make  use  of  the  broadcast 
spectrum.  The  Supreme  Court  stated, 
“But  the  regulation  is  not  the  less,  for 
that  reason,  reasonably  ancillary  to  the 
Commission’s  Jurisdiction  over  broadcast 
services.  The  effect  of  the  regulation, 
after  all,  is  to  assure  that  in  the  retrans¬ 
mission  of  broadcast  signals  viewers  are 
provided  suitable  diversified  program¬ 
me  •  •  •.“At  669.  Upholding  the 
origination  rule,  the  court  said,  “In  sum, 
the  regulation  preserves  and  enhances 
the  integrity  of  broadcast  signals  and 
therefore  is  ‘reasonably  ancillary  to  the 
effective  performance  of  the  Commis¬ 
sion’s  various'responsibilities  for  the  reg¬ 
ulation  of  television  broadcasting.’  ”  At 
670.  We  believe  that  it  is  even  more  clear 
in  the  case  of  our  subscription  program¬ 
ming  rules  that  the  action  we  have  taken 
is  designed  to  enhance  the  integrity  of 
broadcast  signals  and  is  a  proper  execu¬ 
tion  of  our  responsibility  under  section 
2(b)  of  the  Communications  Act  of  1934, 
as  amended." 

150.  The  remaining  question  concerns 
the  effect  of  the  program  restrictions 
upon  competition  between  subscription 
and  conventional  television.  ’That  our 
rules  affect  competition  between  the  two 
forms  of  television  is  apparent  and  un¬ 
controverted.  The  proper  question  is  not 
whether  our  rules  affect  competition,  but 
whether  the  public  interest  considera¬ 
tions  which  underlie  the  rules  outweigh 
the  public  interest  considerations  in  sup¬ 
port  of  unfettered  comjjetition.  ’Ihi.s 
Commission  has  consistently  stated  that 
unregulated  competition  by  cable  televi¬ 
sion  and  both  forms  of  subscription  tele¬ 
vision  could  have  serious  adverse  effects 
upon  the  existing  conventional  television 
structure  and  we  have  taken  steps  to 
,  shield  that  structure  from  what  we  re¬ 
gard  to  be  destructive  competition.  In 
the  “Second  Report  and  Order  in  Docket 
14895,”  et  al..  FCC  66-220,  2  FCC  2d  725, 
736  (1966),  we  said  “our  determination 
to  adopt  the  carriage  and  nonduplication 
requirements  rested  on  two  basic 
grounds:  (1)  That  failure  to  carry  local 
stations  and  duplication  of  their  pro¬ 
grams  are  unfair  c(Hnpetltive  practices, 
which  are  inconsistent  with  the  supple¬ 
mentary  role  of  CATV  •  •  •,  and  (2)  that 
these  requirements  were  necessary  to 
ameliorate  the  risk  that  the  burgeoning 
CA’TV  Industry  would  have  a  future  ad¬ 
verse  impact  (HI  television  broadcast  serv¬ 
ice,  both  existing  and  potential  •  • 
Upholding  the  cable  television  rules, 
the  Supreme  Court  in  “United  States 
V.  Southwestern  Cable  Co.”,  392  U.S.  157, 
175,  (1968),  concluded  that  “The  Com¬ 
mission  has  reasonably  found  that  the 
achievement  of  each  of  these  purposes 
(regarding  the  structure  of  conventional 
television)  is  ‘placed  in  jeopardy  by  the 


•See  paragraphs  10  through  14  of  Mem¬ 
orandum  Opinion  and  Order  In  Docket  20018, 
et  al..  FCC  74-1278,  49  FCC  3d  1078  (1974). 
Reafllrming  our  Intent  to  preempt  regula¬ 
tion  of  access  channels,  we  concluded  that 
our  Jiu*lsdlctlon  over  cable  television  ex¬ 
tends  to  non-broadcast  services  because  they 
are  “reasonably  ancillary"  to  our  Jurisdiction 
over  broadcasting. 


unregulated  explosive  growth  of  CATV.’  ” 
(citation  (Knitted).  TTie  rationale  imder- 
lying  the  cable  television  signal  carriage 
and  nonduplication  rules  Is  similar  to 
that  of  the  subscription  program  restric¬ 
tions.  In  both  Instances,  the  public  inter¬ 
est  in  maintaining  the  conventional  tele¬ 
vision  structure  has  outweighed  the  in¬ 
terest  in  unregulated  competition." 

151.  A  number  of  parties  to  this  pro¬ 
ceeding  suggest  that  the  Commission 
obtain  Congressional  guidance  before  it 
establishes  any  policy  which  would  per¬ 
mit  subscription  interests  to  use  pro¬ 
gramming  now  found  on  conventional 
television.  Similar  suggestions  w'ere 
presented  prior  to  our  authorization  of 
over-the-air  subscription  television  in 
1968.  In  a  letter  dated  September  3, 1968, 
to  the  Honorable  Harley  O.  Staggers, 
Chairman  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce,  then 
Chairman  Rosel  H.  Hyde  of  this  Com¬ 
mission  stated: 

Subscription  television  has  been  the  sub¬ 
ject  of  formal  Commission  consideration  for 
some  13  years  and,  in  view  of  that  back¬ 
ground  and  the  present  circumstances,  the 
Commission  has  found  it  necessary  to  deter¬ 
mine  its  future  course  of  action.  We  believe 
that  we  cannot,  consistent  with  our  respon¬ 
sibilities  to  the  public,  continue  to  delay 
resolution  of  this  important  question.  In¬ 
deed,  further  substantial  delay  in  this  matter 
would  constitute,  in  effect,  a  failure  of  the 
administrative  process.  We  therefore  prc^KMSc 
to  take  up  the  matter  for  consideration  at 
an  early  date  looking  toward  further  Com¬ 
mission  action  on  the  long-pending  Issues 
before  the  end  of  this  year.® 

In  the  six  years  since  our  STV  decision. 
Congress  has  not  seen  fit  to  establish 
guidelines  with  regard  to  subscription  * 
television.  We  now  have  substantial  evi¬ 
dence  before  us  which  indicates  that  the 
subscription  television  rules  should  be 
revised.  We  believe  that  this  evidence 
cannot  be  ignored  and  that  our  respon¬ 
sibility  to  the  public  requires  today’s 
action.  We  emphasize,  however,  that  our 
action  today  does  not  foreclose  the  op¬ 
portunity  for  judicial  review  or  full 
congressional  review  should  such  action 
be  considered  appropriate. 

General  discussion,  152.  In  our  further 
notice,  the  scope  of  this  proceeding  was 
expanded  to  include  three  new  issues; 
the  warehousing  of  feature  films,  the 
appropriateness  of  revising  the  over- 
the-air  subscription  rules  as  well  as  the 
-  cable  rules,  and  the  need  for  a  reporting 


“As  we  have  prevlmxsly  stated,  “Our  con¬ 
cern,  as  It  must  be,  is  with  the  over-all  pub¬ 
lic  Interest  and  not  with  protection  of  any 
existing  service  as  such.  It  may  well  be  that 
competition  between  conventional  and  sub¬ 
scription  TV  for  viewing  audience  and  pro¬ 
gram  material  may  result  in  Improved  and 
more  varied  fare,  both  for  subscription  view¬ 
ers  and  those  who  continue  to  rely  on  con¬ 
ventional  television.  But  we  also  emphasize 
that  we  regard  the  preservation  of  conven¬ 
tional  television  service  and  the  continued 
availability  of  good  program  material  to  the 
free  service  as  extremely  Important  considera¬ 
tions.*’  Further  notice  of  proposed  rulemaking 
and  notice  of  Inquiry  In  Docket  11279,  7  RR 
2d  1501,  1508  (1966). 

“  See  paragraphs  13  through  19,  Fourth 
Report  and  Order,  FCC  68-1174,  15  FCC  2d 
466,  469-472  (1968). 
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procedure  for  new  subscription  cable 
operations.  The  warehousing  issue  will 
be  discussed  in  conjunction  with  oiu- 
consideration  of  feature  films,  para¬ 
graphs  180-182,  infra.  The  remaining 
issues  are  discussed  in  the  succeeding 
paragraphs. 

153.  The  arguments  in  opposition  to 
making  the  over-the-air  and  cable  sub¬ 
scription  nUes  uniform  are  based  pri¬ 
marily  on  the  theory  that  since  STV  op¬ 
erations  make  use  of  the  broadcast  spec¬ 
trum  where  cable  operations  do  not,  the 
two  services  are  not  susceptible  to  uni¬ 
form  regulation.  It  is  asserted  that  the 
cable  niles  need  not  be  as  strict  as  the 
STV  rules.  We  must  reject  this  argu¬ 
ment.  The  subscription  program  restric¬ 
tions  placed  on  both  STV  and  cable  op¬ 
erations  are  meant  to  Insure  that  pro¬ 
grams  now  provided  over  conventional 
television  are  not  siphoned  away  to  sub¬ 
scription  television.  The  rationale  be¬ 
hind  the  anti-siphoning  rules  applies 
equally  to  both  forms  of  subscription 
service,  and  whether  the  broadcast  spec¬ 
trum  is  used  is  not  an  issue.  Special  ob¬ 
ligations  are  placed  on  STV  operations 
by  ss  73.642,  73.643  (c)  and  (d).  and 
76.644  of  the  rules  which  result  from 
STV’s  use  of  the  broadcast  spectrum. 
But  with  regard  to  subscription  program¬ 
ming,  we  see  no  justifiable  distinction 
between  over-the-air  and  cable  opera¬ 
tions  which  would  warrant  unequal 
treatment  imder  our  niles.  Therefore, 
we  have  decided  that  our  subscription 
program  restrictions  should  be  applied 
uniformly  to  both  STV  and  cable  oper¬ 
ations. 

154.  The  suggestion,  advanced  by  thea¬ 
ter  owners  and  supported  by  many  par¬ 
ties  to  this  proceeding,  that  the  Com¬ 
mission  require  notice  prior  to  the  com¬ 
mencement  of  subscription  cable  opera¬ 
tions  merits  serious  consideration. 
Whereas  STV  operations  require  licens¬ 
ing  by  the  Commission,  there  is  pres¬ 
ently  no  Commission  requirement  that 
cable  operators  advise  the  Commission 
as  to  ^eir  subscription  activities.  We 
recognize  that  some  reporting  procedure 
is  necessary  to  keep  the  Commission  in¬ 
formed  as  to  the  growth  and  develop¬ 
ment  of  subscription  cable  operations. 
The  Commission’s  Annual  Report  of  Ca¬ 
ble  Television  Systems  (Form  325)  would 
seem  to  be  the  appropriate  vehicle 
through  which  to  obtain  the  needed  in¬ 
formation  without  materially  adding  to 
the  paperwork  burden  now  placed  on  ca¬ 
ble  operators  by  our  rules.  However,  in 
light  ot  our  Intention  to  undertake  a 
wholesale  review  of  Form  325,  as  we  are 
now  doing  as  to  the  Cable  Television  An¬ 
nual  Financial  Report  (Form  326),**  we 
have  decided  to  defer  action  on  the  sub¬ 
scription  notice  proposal  and  take  up  the 
matter  in  a  separate  proceeding  along 
with  other  proposed  revisions  of  Form 
325.** 

*■  Notlc*  ot  proposed  rulemaking  In  docket 
20247,  FCX:  74r-1270,  49  PCC  2d  911  (1974). 

**  The  Commission  Is  currently  considering 
rules  which  would  require  the  maintenance 
of  program  logs  for  cablecasting  activities. 
Kotlce  of  proposed  rulemaking  in  Docket 
19128,  PCC  71-48,  27  PCC  2d  18  (1971). 


155.  The  comments  contain  a  num¬ 
ber  of  suggestions  which  would  expand 
the  scope  of  the  subscription  rules  and 
place  additional  obligations  upon  sub¬ 
scription  entrepreneurs.  Broadcast  in¬ 
terests  have  long  contended  that  the 
subscripticxi  program  limltaticms  should 
apply  to  all  cable  casting;  not  just 
cablecasting  for  which  a  per-channel  or 
per-program  charge  is  made.’’  It  is 
argued  that  all  forms  of  cablecasting 
have  the  potential  to  siphon  program¬ 
ming  from  conventional  television  and 
that  cable  interests  could  easily  circum¬ 
vent  the  present  antl-siphonlng  rules 
by  incorporating  cablecasting  fees  into 
the  charges  assessed  for  regular  sub¬ 
scriber  service. 

156.  We  believe  that  there  is  little 
Ukelihood  that  the  anti-siphoning  rules 
will  be  circumvented  in  the  manner  sug¬ 
gested  above.  In  light  of  the  fact  that 
fewer  than  fifty  percent  of  cable  sub¬ 
scribers  now  choose  to  subscribe  to  a  pay 
channel  where  one  is  offered,  it  seems 
unlikely  that  system  operators  could  in¬ 
corporate  special  subscription  fees  into 
basic  subscriber  charges  without  in¬ 
curring  major  subscriber  losses  among 
those  not  wanting  the  additional  sub¬ 
scription  service.  On  the  other  hand,  ovir 
policy  of  encouraging  origination  cable- 
casting  is  furthered  by  permitting 
cable  operators  to  supplement  their 
origination  programming  with  some 
feature  films,  sports  events  and  series 
programs.  It  seems  most  unlikely  that 
sufficient  revenues  could  be  generated 
by  such  programs  to  pose  a  sliihoning 
threat.  Therefore,  we  will  decline  to  make 
our  anti-siphoning  rules  applicable  to 
origination  cablecasting  for  which  no 
special  charge  is  made.  Should  it  come 
to  our  attention  at  a  future  date  that 
the  intent  of  the  antl-siphonlng  rules  is 
being  frustrated  in  the  manner  suggested 
by  the  broadcast  Interests,  we  wUl  at 
that  time  consider  broadening  the  ap¬ 
plicability  of  the  rules. 

157.  Many  broadcast  Interests  suggest 
that  pay  operations  be  limited  to  one 
channel  on  cable  television  systems,  and 
that  pay  cable  operators  be  required  to 
originate  a  substantial  number  of  hoius 
of  nonpay  programming  to  equalize  pay 
cable’s  role  with  that  of  over-the-air 
subscription  television.  As  we  pointed  out 
in  paragnqjh  153,  supra,  both  pay  cable 
and  STV  present  siphoning  potential,^ 
and  the  program  restrictions  should 
apply  uniformly  to  both  services.  There 
are  substantial  differences  between  the 
two  services,  however,  and  we  have 
adopted  regulations  tailored  to  the 
particular  characteristics  of  each.  Since 
STV  makes  use  of  scarce  spectrum  spcu;e, 
§  73.642  of  our  rules  limits  STV  to  one 
station  per  market  and  S  73.643(c)  re¬ 
quires  a  minlmiun  niunber  of  hours  of 
non-subscrlpti<xi  programming.  Cable 
television,  on  the  other  hand,  does  not 
make  use  of  broadcast  frequencies  and 
has  extensive  chsmnel  potential.  Sub- 

“See,  "MST  Petition  for  Reconsideration” 
of  Memorandum  Opinion  and  Order  in 
Docket  18893  filed  by  the  Association  of 
Maximum  Service  Telecasters.  Inc.,  <»i  Au¬ 
gust  8,  1970,  and  paragraph  34,  supra. 
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stantial  public  service  obligations  are 
placed  upon  cable  television  by  S9  76.251 
and  76.253  of  the  rules,  which  require 
that  channel  space  and  production 
facilities  be  made  available  for  govern¬ 
ment,  educational  and  public  use.  We  see 
no  interest  to  be  served  by  restricting  the 
number  of  subscription  channels  to  one 
per  cable  system  and  by  requiring 
non-subscription  programming  on  pay 
channels  where  sufBcient  channel  space 
Is  available  to  meet  public  service 
programming  needs. 

158.  It  is  suggested  that  the  anti¬ 
siphoning  rules  be  made  applicable  to 
all  forms  of  subscription  program  dis¬ 
tribution,  including  Multipoint  Distribu¬ 
tion  Service  (MDS) ,  laser  and  closed  cir¬ 
cuit  systems.  The  transmission  of  pro¬ 
gram  material  to  hotels  and  similar 
locations  is  presently  the  subject  of  a 
rule  making  proceeding  in  Docket  19671  “ 
and  the  question  of  whether  the  anti¬ 
siphoning  rules  should  cover  these  other 
distribution  services  will  be  considered  in 
the  context  of  that  proceeding.  There¬ 
fore,  we  will  confine  our  decision  In  the 

'instant  proceeding  to  cable  television 
and  STV  service. 

159.  Finally,  it  is  suggested  that  the 
Commission’s  rules  require  a  miniinnm 
amount  of  educational  and  cultural  pro¬ 
gramming  on  subscription  cable  chan¬ 
nels,  encourage  minority  participation  in 
subscription  cablecasting,  regulate  the 
rates  which  may  be  charged  for  sub¬ 
scription  programming,  and  establish 
various  other  requirements  directed  to¬ 
ward  minority  Interests.  Although  these 
suggestions  might  be  appropriate  for 
Commission  consideration,  we  are  not 
disposed  to  expand  the  scope  of  this  pro- 
ceding  into  areas  not  germane  to  the 
subject  of  program  siphoning.  Our  long 
pending  study  of  the  subscription  pro¬ 
gram  rules  should  not  be  further  delayed 
by  consideration  of  tangential  Issues.  We 
think  the  better  course  is  to  take  up  these 
other  Issues  as  part  of  a  separate  pro¬ 
ceeding  initiated  by  an  appropriate  peti¬ 
tion  for  rule  making." 

Feature  films.  160.  Cable  television  pro¬ 
ponents  devote  a  great  deal  of  attention 
in  their  comments  to  the  proposal  that 
the  feature  film  program  restrictions  be 
suspended  until  the  alleged  siphoning 
I>otdtial  of  subscription  television  is 
substantiated.  It  is  submitted  that  the 
siphoning  argument  propounded  by  the 
broadcast  Interests  is  speculative;  that 
no  evidence  has  been  presented  indicat¬ 
ing  that  siphoning  has  ever  taken  place; 
and  that  program  restrictions  should  not 
be  imposed  imtil  their  need  has  been 

*  Notice  (rf  Inquiry  and  notice  of  proposed 
rule  making  and  Memorandum  Opinion  and 
Orders  In  Docket  19671,  PCC  73-73,  39  PCC 
2d  527  (1973). 

**  This  Is  consistent  with  our  statement  In 
paragraph  23  of  memorandum  opinion  and 
order  In  Docket  20018,  et  al..  supra  note  30. 
where  we  denied  a  request  of  the  National 
Black  Media  Coalition  for  reconsideration  of 
the  Clarification  of  cable  television  rules  and 
notice  of  proposed  rule  making  and  Inquiry, 
PCC  74-384,  46  PCC  2d  175  (1974) .  There  the 
Coalition  had  asked  for  new  rules  applicable 
to  channel  lessees  regarding  nondiscrimina¬ 
tion  In  hiring  and  programming. 
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deaily  established.  In  reply  to  these  ar- 
Kximents,  subscription  oppon^ts  contend 
ttiat  the  slphonW  potential  of  subscrip¬ 
tion  tdevlslmi  has  been  clearly  estab¬ 
lished  and  that  proi^lactic  measures 
should  be  taken  now  rather  than  later 
when  siphoning  will  have  taken  place 
and  the  imposition  of  program  restric¬ 
tions  will  disrupt  the  established  viewing 
habits  of  subscription  television  patrons. 

161.  We  have  studied  the  evidence  and 
have  concluded  that  preventative  meas¬ 
ures  are  needed  to  avert  the  potential  ill 
effects  of  sii^onlng  before  they  are  actu¬ 
ally  felt.  We  have  previously  stated  that 
“Remedial  action  in  this  area  should  not 
wait  upon  the  threat  becoming  actu¬ 
ality  •  •  •  Protection  of  the  public  re¬ 
quires  that  action  be  taken  at  a  time 
when  It  Involves  no  disruption  of  existing 
I>attems.”*'  When  the  STV  rules  were 
adopted  in  1968,  we  said; 

We  cannot  agree  with  those  who  \irge  that 
the  type  of  programming  that  8TV  will  show 
Is  known,  that  It  Is  clear  that  It  will  not 
siphon  from  free  TV,  and  that  therefore  no 
rule  Is  necessary.  The  ultimate  path  that 
STV  will  foUow  Is  not  clearly  known  •  •  *. 
We  would  be  remiss  In  our  duties  If  we  did 
not  take  regulatory  steps  to  afford  some  a^ 
surance  that  free  TV  will  continue  to  be 
available  In  ample  quantity  and  quality.** 

The  six  years  since  that  statement  was 
made  have  not  provided  us  with  a  clear 
picture  as  to  the  effects  of  subscription 
television  upon  conventional  broadcast¬ 
ing.  Hie  cable  television  industry  is  still 
in  its  early  stage  of  development;  the 
first  STV  station  has  yet  to  become  fully 
operational.  However,  our  experience 
since  1968  substantial^  the  basic  con¬ 
clusion  upon  which  the  program  restric¬ 
tions  were  premised — ^that  subscription 
programming  will  consist  largely  of  fea¬ 
ture  films,  series  and  sports  events,  all 
of  which  are  mainstays  of  ccmventional 
television  programming.  Whatever  cable 
television  and  STV  might  become  in  the 
future,  and  we  believe  that  their  poten¬ 
tial  to  serve  the  public  is  great,  the 
evidence  clearly  shows  that  a  primary 
element  of  subscription  programming 
will  ccmtinue  to  be  programs  which  have 
broad  public  appeal  similar  to  what  is 
found  on  conventional  television.  The 
availability  of  this  programming  to  con¬ 
ventional  television  should  be  maintained 
to  ineserve  the  quantity  and  quality  of 
programming  now  delivered  to  the  pub¬ 
lic  by  the  conventional  system. 

162.  We  have  not  been  persiiaded  that 
a  moratorium  on  the  feature  film  provi¬ 
sion  is  appropriate.  Hie  evidence  Indi¬ 
es^  that  many  of  the  films  shown  on 
convoitional  television  are  desired  for 
subscription  exhibition  and  that  reason¬ 
able  restrictions  are  required  to  insure 
that  subscription  television  continues  to 
be  an  optional  alternative  to  conventional 
t^vision  and  does  not  become  the  ex¬ 
clusive  television  outlet  for  feature  films. 
Even  at  its  present  subscriber  strength, 
subscription  cable  television  could  delay 
the  exhibition  of  films  on  conventional 

*•  Memorandum  opinion  and  order  .  in 
Docket  18397,  supra  note  8,  at  828. 

**Fo\irtb  report  and  order,  supra  note  4, 
at  556. 


television.  Hie  film  producer  has  an  eco¬ 
nomic  Incentive  to  exploit  the  subscrip¬ 
tion  market  prior  to  a  film’s  sale  to  con- 
venticmal  .television.  As  subscribers  be¬ 
come  more  numerous,  subscription  runs, 
and  reruns,  will  beemne  more  lengthy.  At 
some  point,  the  potential  subscrii^icm 
audience  will  be  sufficiently  large  to  cause 
the  permanent  withdrawal  of  at  least  the 
most  popular  films  from  conventional 
television.  While  some  dday  of  the  con¬ 
ventional  exhibition  of  feature  films  may 
be  unavoidable  because  subscription  ex¬ 
hibitions  of  new  films  may  take  place 
before  ccmventional  exhibitions,  just  as 
theater  exhibitions  now  precede  televi¬ 
sion  exhibitions,  long  delays  or  complete 
withdrawal  from  the  conventional  mar¬ 
ket  can,  and  should,  be  avoided.  Consist¬ 
ent  with  subscription  television’s  supple¬ 
mentary  role,  the  public’s  choice  to  view 
films  either  on  subscription  or  conven¬ 
tional  television  should  be  maintained. 
Our  rules  are  designed  to  maintain  that 
choice  while  providing  for  the  orderly 
development  of  both  the  subscription  and 
conventional  t^evlsion  Industries.  We 
believe  that  the  existing  regulatory 
framework  for  subscription  program¬ 
ming  should  be  retained,  even  though 
the  industry  is  not  fully  developed,  so 
that  siibscription  entrepreneurs  can  ex¬ 
ercise  their  business  judgment  with 
reasonable  certainty  as  to  the  rules  of  the 
game.  Hie  evidence  before  us  demon¬ 
strates  that  our  concern  with  feature 
film  siphoning  is  real,  not  imagined,  and 
that  the  protection  afforded  the  public  by 
our  rules  will  increase  in  importance 
along  with  the  growth  of  the  subscription 
industry.  We  intended  to  proceed  with 
our  established  policy  in  an  orderly  fash¬ 
ion,  refining  our  rules  as  we  gain  experi¬ 
ence.  Our  experience  to  date  suggests 
th£it  our  existing  rules  should  be  revised 
in  several  areas,  and  these  revisions  will 
be  discussed  in  the  succeeding  para¬ 
graphs. 

163.  The  present  feature  film  rule  is 
applied  to  all  cable  television  systems  and 
STV  stations  without  regard  to  the  con¬ 
ventional  television  markets  in  which 
they  are  located.  The  new  feature  film 
rule,  like  the  existing  sports  rule,  will 
take  a  market  approach  for.determinlng 
when  a  program  is  available  for  subscrip¬ 
tion  use.  The  relevant  television  market 
for  STV  stations  and  cable  television  sys¬ 
tems  will  be  defined  somewhat  differently, 
refiecting  the  Commission’s  respective 
regulations  governing  the  operation  of 
the  two  services. 

164.  For  purposes  of  our  new  subscrip¬ 
tion  rules,  the  market  of  an  STV  station 
is  defined  to  include  all  commercial  tele¬ 
vision  broadcast  stations  which  place  a 
Grade  A  contour  entirely  over  the  com¬ 
munity  to  ^^ch  the  STV  station  is 
licensed.  Hiis  is  consistent  with  §  73.642 
of  the  rules,  which  states  that  an  STV 
authorization  will  be  issued  only  for  a 
station  the  principal  community  of  which 
is  located  entirely  within  the  Grade  A 
contours  of  five  or  more  commercial  tele¬ 
vision  broadcast  stations,  including  the 
station  of  the  applicant.  The  rules  regard 
tiiese  stations  as  “local,”  i.e.,  they  provide 
television  service  to  the  community  of 


the  STV  operation.*  The  market  of  a 
cable  television  system  is  defined  to  in¬ 
clude  all  cmnmercial  television  broadcast 
stations  which  are  required  to  be  carried 
by  the  system  upon  request  of  the  respec¬ 
tive  stations  pursuant  to  Subpart  D  of 
Part  76  of  the  Commission’s  rules.  These 
“must  carry”  stations  are  considered  to 
be  “local”  stations  by  the  cable  television 
signal  carriage  rules,  i.e.,  these  stations 
generally  are  licensed  to  serve  the  audi¬ 
ence  located  within  the  community 
served  by  the  cable  system  upon  which 
carriage  is  required.*  In  the  very  rare 
case  where  the  signal  carriage  rules  do 
not  require  a  cable  system  to  carry  any 
commercial  television  broadcast  stations, 
compliance  with  the  subscription  pro¬ 
gram  rules  will  not  be  required. 

165.  For  STV  stations  and  cable  televi¬ 
sion  systems  subject  to  the  “must  carry” 
requirements  of  the  signal  carriage  rules, 
subscription  use  of  feature  films  will  be 
limited  to  four  situations.  The  first  is 
when  the  film  to  be  cablecast  or  brtMul- 
cast  is  less  than  three  years  old.  This  new 
provision  provides  an  additional  year 
during  which  films  may  be  exhibited  by 
subscription  television.  We  have  deter¬ 
mined  that  the  present  two-year  rule  does 
not  provide  sufficient  time  for  the  sub¬ 
scription  exhibition  of  some  feature  films. 
While  most  films  conclude  their  theatri¬ 
cal  run  twelve  to  eighteen  months  after 
theatrical  release,  some  “blockbuster” 
films  run  considerably  longer.  Even  for 
the  average  film,  the  present  rule  gen¬ 
erally  allows  for  only  a  six  to  twelve 
month  subscription  run.  Because  of 
scheduling  practices  and  various  other 
difficulties,  we  think  that  such  a  period  is 
imduly  restrictive.  By  expanding  the  fea¬ 
ture  film  rule  to  permit  subscription  use 
of  films  during  the  first  three  years  after 
their  theatrical  release,  we  believe  that 
almost  all  films  will  be  allowed  some  sub¬ 
scription  exposure,  and  most  films  will  be 
available  for  twelve  to  eighteen  months. 
For  the  rare  case  where  a  film  runs  for 
three  years  in  theaters,  its  subscription 
use  may  be  permitted  by  the  other  pro¬ 
visions  of  the  film  rule. 

166.  We  believe  that  the  three  year 
provision  provides  a  reasonable  balance 
between  the  interest  In  allowing  for  sub¬ 
scription  exposure  of  new  films  and  the 
interest  in  their  timely  exposure  over 
conventional  television.  Few  films  are 
televised  before  they  are  three  years  old, 
and  most  are  four  years  or  older  before 
their  first  telecast.  Therefore,  we  expect 
our  new  rule  to  provide  for  an  adequate 
period  for  the  subscription  use  of  most 
new  films  without  detracting  from  the 
public’s  ability  to  view  them  over  conven¬ 
tional  television. 

167.  The  term  “feature  film”  refers  to 
a  film  which  Is  produced  to  be  released 
in  theaters  where  an  admission  fee  Is 
charged.  A  movie  which  is  produced  spe¬ 
cifically  for  television  exhibition  is  not 
a  “feature  film”  for  purposes  of  our  rules. 

**8ee  paragraphs  155-179,  Fourth  Report 
and  Order  In  Docket  11279,  supra  note  4,  at 
515-523. 

*°See  paragraphs  78-87,  Cable  Television 
Report  and  Order,  supra  note  9,  at  173-176. 
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The  age  of  a  feature  film  for  the  purpose 
of  our  rules  will  be  computed  from  the 
date  of  general  release  in  theaters.  By 
“general  release”  we  mean  the  first  show¬ 
ing  of  a  feature  film  in  theaters  on  a 
non-reserved  seat  basis  with  continuous 
performances  in  several  theaters 
throughout  the  United  States.  “General 
release”  does  not  include  special  situa¬ 
tions  such  as  the  first  run  “road  show”  or 
“reserved  performance”  showing  of  a 
feature  film,  which  means  the  showing 
of  a  film  on  an  exclusive  basis  at  usually 
one  theater  in  an  area,  with  non-con- 
tinuous  performances  where  the  theater 
is  cleared  after  each  showing,  usually 
at  prices  greater  than  the  normal  general 
release  admission  price. 

168.  The  second  situation  in  which  a 
feature  film  will  be  available  for  sub¬ 
scription  use  is  when  the  film  is  available 
for  telecast  by  a  conventional  broadcast 
station  located  in  the  market  of  the  sub¬ 
scription  station  or  cable  system.  When 
a  film  becomes  available  for  conventional 
television  exhibition,  the  issue  of  pro¬ 
gram  siphoning  disappears,  as  does  the 
need  for  antl-siphonlng  restrictions.  In 
such  a  situation,  the  public  interest  in  re¬ 
ceiving  a  film  over  conventional  televi¬ 
sion  has  been  realized  and  there  is  no 
longer  any  justification  for  restricting 
the  exhibition  of  the  film  by  subscription 
television.  Since  the  public  is  able  to 
view  the  film  over  conventional  television 
at  no  charge,  those  who  choose  to  pay 
a  special  fee  to  view  the  film  over  sub¬ 
scription  television  should  not  be  pre¬ 
vented  from  doing  so  by  our  rules. 

169.  To  determine  when  a  film  is  avail¬ 
able  for  conventional  telecast,  the  rules 
look  to  whether  a  conventional  broad¬ 
cast  station  in  the  market  has  a  present 
contreu:tual  right  to  exhibit  the  film.  A 
film  under  contract,  but  which  is  not 
available  for  exhibition  until  some  future 
date,  will  not  be  considered  as  available 
for  telecast.  This  distinction  between 
films  which  are  imder  contract  and  those 
which  are  available  for  telecast  is  neces¬ 
sary  to  remove  any  Incentive  on  the  part 
of  the  proErram  producer  to  demand  film 
contracts  which  call  for  long  periods  be¬ 
tween  contract  date  and  first  telecast 
availability  date  during  which  the  films 
could  be  sold  for  exclusive  subscription 
exhibition.  Therefore,  the  subscription 
exhibition  of  a  film  will  be  restricted  to 
the  period  between  the  date  specified  In 
the  television  contract  at  which  the  film 
may  be  first  exhibited,  and  the  date  at 
which  the  film  may  no  longer  be  tele¬ 
vised.  If  the  television  contract  calls  for 
a  certain  number  of  conventional  tele¬ 
casts  during  a  specified  period,  the  rules 
will  allow  for  subscription  exhibition 
from  the  film's  “availability  date”  for 
first  conventional  telecast  to  the  date 
when  the  broadcaster’s  right  to  telecast 
the  film  Is  terminated. 

170.  For  the  purposes  of  this  provision, 
a  conventional  television  station  affili¬ 
ated  with  a  television  network  will  be 
deemed  to  hold  a  present  contractual 
right  to  exhibit  a  film  If  the  network  to 
which  It  is  affiliated  holds  such  a  right. 
Where  a  television  station  may  exhibit 
a  film  provided  by  a  television  network. 


or  where  the  station  itself  contracts  for 
the  film’s  exhibition,  siphoning  cannot 
result  and  there  is  no  need  for  subscrip¬ 
tion  restrictions.  Therefore,  our  rule  will 
permit  the  subscription  use  of  films 
which  are  available  over  conventional 
television  pursuant  to  either  local  sta¬ 
tion  contracts  or  network  contracts. 

171.  The  foregoing  “under  contract” 
provision  is  premised  upon  the  existing 
pattern  of  feature  film  distribution.  Com¬ 
ments  filed  in  this  and  other  proceedings 
indicate  that  films  are  generally  sold  to 
conventional  television  individually  or  in 
packages  for  extended  periods  and  multi¬ 
ple  showings  or  runs.  A  typical  feature 
film  contract  might  provide  for  five  to 
seven  showings  of  a  film  during  a  five  to 
six  year  period,  or  for  120  showings  of  a 
fifty-film  group  during  the  same  period." 
We  do  not  expect  this  pattern  to  change 
as  a  result  of  the  operation  of  our  sub¬ 
scription  rules.  Indeed,  if  the  provisions 
of  film  contracts  are  altered,  our  conclu¬ 
sions  underlying  the  subscription  rules 
may  become  invalid,  requiring  refine¬ 
ments  In  the  rules.  Therefore,  we  intend 
to  watch  closely  for  modifications  in  fea¬ 
ture  film  contracts  which  might  place  the 
effectiveness  of  our  rules  in  question. 
Should  new  patterns  of  feature  film  dis¬ 
tribution  develop,  such  as  a  contraction 
or  expansion  of  the  customary  length  of 
availability  periods  in  relation  to  the 
number  of  permitted  showings,  we  may 
be  required  to  take  a  second  look  at  our 
subscription  rules  and  If  necessary,  ad¬ 
just  them  to  reflect  the  change  in  cir¬ 
cumstances. 

172.  The  third  situation  in  which  a  fea¬ 
ture  film  will  be  available  for  subscrip¬ 
tion  use  is  when  the  film  has  been  in 
general  theatrical  release  for  ten  years 
and  has  not  been  exhibited  over  conven¬ 
tional  television  in  the  market  for  three 
years  prior  to  its  proposed  subscription 
exhibition.  This  provision  is  designed  to 
replace  the  existing  provision  which 
limits  the  number  of  older  films  which 
may  be  exhibited  by  subscription  televi¬ 
sion  to  one  film  per  month.  It  is  argued 
that  the  present  rule  is  overbroad  because 
it  does  not  permit  the  subscription  ex¬ 
hibition  of  thousands  of  older  films  which 
are  not  desired  for  conventional  televi¬ 
sion  exhibition.  'The  comments  of  Metro¬ 
media  indicate  that  only  one  half  of  the 
films  outstanding  are  suitable  for  con¬ 
ventional  television  exhibition,  and  that 
only  about  23  percent  could  be  called 
desirable.  (See  paragraph  38,  supra.) 
Therefore,  it  is  claimed  that  the  present 
rule  precludes  the  subscription  use  of 
many  films  which  are  not  wanted  by  and 
would  never  appear  on  conventional  tele¬ 
vision.  Since  these  films  are  not  shown 
over  conventional  television  and  siphon¬ 
ing  is  not  at  issue,  it  is  said  that  our  rules 
should  not  restrict  their  subscription  use. 
We  agree  with  this  contention  and  we 
have  adjusted  our  rules  accordingly. 

173.  Our  new  provision  applies  only  to 
feature  films  which  are  more  than  ten 
years  old.  Generally,  by  the  time  a  film  is 

paragraph  2,  Piirtber  notice  of  pro¬ 
posed  rulemaking  in  Docket  18179,  FCC  71- 
42,  27F(X;2d  13,  14  (1071). 


ten  years  old  it  has  completed  its  theat¬ 
rical  nm  and  has  been  available  for  both 
network  and  syndication  exhibition  for 
several  years.  If  such  a  film  has  received 
no  conventional  television  exposure  in  a 
market  over  a  three-year  period,  it  Is 
reasonable  to  expect  that  the  film  is  not 
particularly  desirable  to  television  sta¬ 
tions  in  that  market  or  that  it  will  never 
be  made  available  for  conventional  tele¬ 
cast.  An  example  of  such  films  would  be 
those  which  are  not  rated  for  family 
viewing.  If  we  find,  however,  that  our 
rules  are  being  used  to  keep  desirable 
films  off  conventional  television,  it  may 
be  necessary  for  us  to  revise  these  rules. 

174.  Feature  films  are  t3T>ically  made 
available  for  purchase  by  conventional 
television  during  or  immediately  after 
their  theatrical  nm.  Motion  picture  In¬ 
terests  claim  that  film  producers  are  re¬ 
quired  to  sell  their  product  to  television 
as  soon  as  possible  in  order  to  obtain 
needed  revenue.  It  is  said  that  many 
films  do  not  generate  enough  revenue  in 
theaters  to  cover  their  production  costs, 
and  that  producers  depend  upon  televi¬ 
sion  sales  to  recover  their  expehdltmes. 
Because  producers  are  anxioxis  to  sell 
their  works  to  television,  desirable  films 
generally  have  been  purchased  for  tele¬ 
vision  exhibition  soon  after  their  theat¬ 
rical  run,  although  they  are  often  rested 
for  some  time  before  they  are  actually 
telecast.  If  a  film  is  purchased  by  a  tele¬ 
vision  network,  it  is  generally  offered  for 
sale  for  local  syndication  soon  after  the 
expiration  of  the  network  contract  or 
even  during  the  network  contract.  Older 
films  not  imder  either  a  networic  or  syn¬ 
dication  contract  are  typicaUy  those 
which  are  undesirable  to  stations  in  the 
market  or  which  will  never  be  made 
available  for  television  exhibition.  This 
marketing  pattern  Indicates  that  films 
not  exhibits  over  conventional  televi¬ 
sion  for  a  significant  period  of  time  are 
not  highly  desirable  and  that  their  use 
by  subscription  Interests  will  have  little 
or  no  effect  on  conventionsd  television 
programming.  We  have  decided  that  a 
film  over  ten  years  old  which  has  not 
been  exhibited  in  the  maiicet  for  a  period 
of  three  years  is.  as  a  general  rule,  either 
undesirable  or  permanently  unavailable 
to  conventional  television  stations  in  the 
market  and  should  not  be  precluded 
from  subscription  use.  ’The  record  in¬ 
dicates  that  economic  pressures  will  not 
permit  film  producers  to  withhold  de¬ 
sirable  films  from  the  conventional  tele¬ 
vision  market  for  three  years  in  order  to 
sell  them  for  exclusive  subscription  use. 
We  are  persuaded  that  those  films  which 
have  not  been  exhibited  by  conventional 
television  for  this  period  of  time  need  not 
be  precluded  ffom  the  subscription 
market  should  sufficient  demand  develop 
to  warrant  their  exhibition  on  a  sub¬ 
scription  basis. 

175.  Once  a  film  has  been  exhibited  on 
a  subscription  basis  pursuant  to  the  pro¬ 
vision  discussed  in  the  preceding  para¬ 
graph,  our  rules  will  not  preclude  sub¬ 
sequent  subscription  showings  even 
though  the  film  Is  occasionally  exhibited 
over  conventional  television.  The  rules 
assume  that  any  film  over  ten  years  old 
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and  not  exhibited  in  the  market  over 
cmventional  television  during  the  past 
three  years  is  generally  undesirable  for 
conventional  exhibition.  But  to  the  ex¬ 
tent  that  there  may  be  some  conven¬ 
tional  television  maiiiet  for  these  films, 
our  rules  should  not  discourage  their 
sale  to  conventional  television  by  pre¬ 
cluding  subscription  exhibitions  for 
three  years  after  each  conventional  tele¬ 
cast.  Therefore,  the  new  rules  will  leave 
such  films  available  to  both  conventional 
and  subscription  television  once  it  has 
been  established  that  they  are  not  gen¬ 
erally  desirable  for  conventional  exhibi¬ 
tion  and  they  have  been  exhibited  by 
subscription  television. 

176.  We  believe  that  this  provision  ac¬ 
complishes  our  objective  to  prevent 
siphoning  and  does  not  unfairly  restrict 
the  film  product  available  for  subscrip¬ 
tion  use.  Absent  evidence  to  the  con¬ 
trary.  it  is  umreasonable  to  assiune  that 
motion  picture  interests  will  forego  po¬ 
tential  revenues  from  conventional  tele¬ 
vision  for  a  period  of  at  least  three  years 
in  order  to  “save”  an  older  film  for  the 
subscription  market.  Such  action  seems 
particularly  unlikely  where  the  motion 
pictvu«  interest  may  sell  his  product  to 
ccmventional  and  subscription  television 
simultaneously  pursuant  to  our  new 
rules.  On  the  other  hand,  this  new  pro¬ 
vision  will  make  available  for  subscrip¬ 
tion  use  thousands  of  older  films  which 
have  not  been  exhibited  over  conven¬ 
tional  television  and  which  were  previ¬ 
ously  precluded  from  subscription  ex¬ 
hibition.  We  wish  to  make  absolutely 
clear,  however,  that  our  intent  is  not  to 
encourage  the  withholding  of  films  from 
conventional  television.  Our  conclusion 
is  that  film  producers  and  distributors 
will  not  seek  to  withheld  their  product 
from  the  conv^tional  television  market. 
Shotild  this  conclusion  be  placed  in  ques¬ 
tion,  we  may  be  reqiiired  to  lengthen  the 
quired  hiaitus  period  or  otherwise  revise 
the  rule  to  ensure  its  effectiveness. 

177.  Foreign  lang\iage  films  constitute 
the  fourth  category  of  feature  fiim-s  made 
available  for  subscription  use  by  the  new 
rules.*  We  have  consistently  encouraged 
the  disswnlnation  of  foreign  language 
programming  and  in  the  case  of  cable 
television  signal  carriage  have  deter¬ 
mined  that  foreign  language  program¬ 
ming  would  have  no  significant  impact 
upon  local  television  service.*  Similarly, 
we  foresee  little  likelihood  that  the  tm- 
restrlcted  subscription  use  of  foreign 
language  films  will  have  a  significant  im¬ 
pact  upon  conventional  television  pro¬ 
gramming.  Therefore,  we  are  not  pre¬ 
pared  to  restrict  the  subscription  use  of 
foreign  language  films  at  this  time.  We 

Foreign  language  films  for  purposes  of 
this  provision  Include  aU  films  with  pre¬ 
dominantly  non-English  discourse.  Such 
films  would  Include  domestic  films  dubbed 
In  a  foreign  language,  but  not  foreign  pro¬ 
duced  films  dubbed  In  English.  In  Puerto 
Rico,  films  with  English  dlscoxirse  will  be 
considered  to  be  foreign  language  films.  “See, 
Cable  Television  Company  of  Puerto  Rico," 
FCC  74-497,  4«  PCC  2d  1096  (1974). 

*See  paragraph  96  of  “Cable  Televlsiou 
Repmt  and  Order,"  supra  note  9,  at  180-181. 


recognize,  however,  that  there  are  some 
television  broculcast  stations,  such  as  the 
Spanish  language  stations  in  the  south¬ 
west,  which  televise  primarily  foreign 
language  programs.  Should  it  be  demon¬ 
strated  that  foreign  language  films  are 
being  sii^oned  away  from  these  broad¬ 
cast  stations  by  subscription  operations, 
we  will  consider  remedied  action  on  an  ad 
hoc  basis. 

178.  We  believe  that  the  foregoing  pro¬ 
visions  focus  sharply  on  the  problem  of 
feature  film  siphoning,  provide  adequate 
protection  agsdnst  that  eventuality,  and 
make  available  sufBcient  feature  film 
product  to  satisfy  the  needs  of  the  sub¬ 
scription  television  industry.  However, 
we  realize  that  there  will  be  instances 
where  the  new  rules  will  preclude  the 
subscription  exhibition  of  feature  films 
which  would  in  any  case  not  be  shown 
over  conventional  television.  Therefore, 
we  have  retained  the  waiver  policy  an¬ 
nounced  in  paragraph  287  of  the  Fourth 
report  and  order.*  Pursuant  to  this 
policy,  waivers  will  be  granted  upon  a 
convincing  showing  to  the  Commission 
that  a  film  desired  for  subscription  ex¬ 
hibition  is  not  desired  for  exhibition 
over  conventional  television  in  the  mar¬ 
ket,  or  that  the  owner  of  the  film,  even 
absent  the  existence  of  subscription  tele¬ 
vision,  would  not  make  the  film  available 
to  conventional  tdevislon. 

179.  Subscription  entrepreneurs  will  be 
required  to  maintain  public  files  listing 
each  feature  film  exhibited,  the  date  of 
its  exhibition  and  the  provision  of  these 
rules  pursuant  to  which  it  was  exhibited. 
When  a  film  is  exhibited  piirsuant  to  the 
“under  contract”  provision,  the  station 
or  network  serving  the  market  and  hold¬ 
ing  a  present  contractual  right  to  ex¬ 
hibit  the  film  must  also  be  specified. 
These  records  are  needed  to  preserve 
data  relative  to  the  subscription  use  of 
feature  films  and  to  afford  the  Commis¬ 
sion  and  members  of  the  public  an  op¬ 
portunity  to  ensure  that  compliance  with 
the  rules  Is  being  achieved. 

180.  In  the  further  notice  of  this  pro¬ 
ceeding,  we  asked  for  comment  on  the 
alleged  warehousing  of  feature  film  prod¬ 
uct  by  television  networks.  Subscription 
interests  have  expressed  concern  that 
the  intended  operation  of  our  rules  Is 
being  frustrated  by  the  preemptive  pur¬ 
chase  of  feature  films  by  national  net¬ 
works  and  by  their  purchase  of  exclusive 
rights  to  some  films  which  they  have  no 
intention  of  ever  exhibiting.  In  reply  to 
these  allegations,  network  officials  have 
stated  that  it  is  not  their  policy  or  in¬ 
tention  to  negotiate  exclusive  contracts 
for  films  which  unnecessarily  impinge 
upon  the  ability  of  subscMption  opera¬ 
tions  to  exhibit  them.*  We  assume  the 

**  Supra  note  4,  at  567. 

Mr.  Everett  Erllck,  speaking  for  the 
American  Broadcasting  Oompemy,  stated 
ABC’s  policy  as  foUows:  “If  we  do  not  have 
the  right  to  telecast  a  title  within  two  years 
foUowing  first  theatre  exhibition,  we  do  not 
seek  exclusivity  against  pay  cable  during 
that  two  year  period.  Where  we  do  acquire 
broadcast  rights  within  30  months  or  less, 
we  will  seek  exclusivity  for  up  to  6  months  as 
a  recusonable  resting  period  prior  to  per¬ 
missible  play  date.  Where  the  permissible 


sincerity  of  these  expressions  and  will 
expect  the  networks  to  refrain  from  de¬ 
manding  exclusivity  provisions  in  their 
feature  film  contracts  with  producers 
which  preclude  subscription  exhibition 
of  films  for  an  unreasonable  length  of 
time  prior  to  their  network  showing. 

181.  Notwithstanding  this  denial  of 
warehousing  practices  by  the  national 
television  networks,  the  question  of  ware¬ 
housing  alludes  to  a  larger,  more  fimda- 
mental  question.  That  is,  should  the 
Commission’s  rules  prohibit  or  limit  in 
any  way  the  purchase  of  exclusive  rights 
to  programming  by  conventional  televi¬ 
sion  as  against  subscription  television? 
The  effect  of  our  anti-siphoning  rules  is 
to  reserve  programming  for  use  by  con¬ 
ventional  television.  Without  these  re¬ 
strictions,  programs  now  found  on  con¬ 
ventional  television  might  be  bid  away 
by  subscription  interests,  thereby  threat¬ 
ening  the  established  broadcast  struc¬ 
ture.  But  having  restricted  the  use  of 
programming  by  subscription  television 
in  order  to  conserve  conventional  tele¬ 
vision  programming,  should  we  then 
allow  conventional  television  to  further 
restrict  the  programming  available  to 
subscription  television  by  demanding  ex¬ 
clusive  rights  to  programs?  Or,  does  the 
public  interest  require,  in  addition  to  the 
anti-siphoning  protection  afforded  (xm- 
ventional  television,  measiires  which 
limit  or  prohibit  conventional  television 
from  excluding  the  subscription  industry 
from  access  to  programs  which  conven¬ 
tional  television  holds  present  or  future 
rights  to  exhibit  and  where  the  danger  of 
siphoning  is  not  present? 

182.  In  Docket  18179  we  established  an 
inquiry  with  respect  to  the  availability 
of  programming  to  commercial  televi¬ 
sion  stations  and  cable  systems.  In  the 

play  date  is  30  montha  or  later  after  theatrical 
exhibition,  we  negotiate  reasonable  ex- 
cliislvlty  provisions  subject  to  the  Commis¬ 
sion’s  two  year  rule."  October  26,  1974  oral 
argument  transcript  at  page  1603. 

In  written  comments  filed  on  October  26, 
1974,  the  policy  of  CBS,  Inc.,  was  stated  as 
foUows;  “In  Its  moat  recent  major  feature 
film  negotiation  (completed  July,  1974)  CBS 
agreed  to  waive  any  exclusivity  against  pay 
cable  exhibition  for  a  period  of  two  years 
after  the  theatrical  release  date  of  each  film 
Involved.  It  is  our  present  Intention,  as  B 
matter  of  policy,  to  'jq>ply  the  pattern  estal>> 
lished  In  that  transaction  to  oxir  other  fea^ 
ture  film  p\ir<dia8es,  except  In  oases  where 
CBS  acquired  the  rl^t  to  broadcast,  and  ex¬ 
pects  to  broadcast,  a  particular  film  within 
or  very  shortly  after  two  years  from  the  date 
of  theatrical  release.  In  such  oases,  the  net¬ 
work  will  seek  exclusivity  for  a  reasonable 
period  in  advance  of  the  expected  broadcast 
of  the  film."  At  page  2. 

The  poUcy  of  the  National  Broadcasting 
Company,  Inc.,  was  stated  In  written  com¬ 
ments  filed  on  September  20,  1974:  “The 
NBC  Television  Network  does  not  attenq>t 
to  prevent  a  film  supplier  from  licensing  pay 
cable  within  the  two  year  period  permitted 
by  the  rule  where  the  film  is  not  available 
to  the  network  until  subsequent  to  that 
two-year  period.  Furthermore,  the  usual 
featxire  film  contract  which  rac  has  re¬ 
cently  been  entering  into  calls  for  about  two 
plays  over  about  two  or  three  years  from 
the  date  the  producer  agrees  to  make  the 
film  available  to  us,  so  there  Is  no  posslr 
bllity  of  ‘warehousing.’  "  At  page  21. 
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^  further  notice  in  that  proceeding  we 
sought  comments  on  whether  the  Com¬ 
mission  should  prohibit  exclusive  pro¬ 
gram  contracts  vis-a-vis  television  sta¬ 
tions  and  cable  systems.**  In  a  separate 
document  to  be  Issued  today,  we  are 
commencing  a  new  proceeding  inquiring 
into  the  question  of  whether  the  Com¬ 
mission  should  adopt  rules  restricting 
the  ability  of  conventional  television 
networks  and  stations  to  require  pro¬ 
gram  exclusivity  against  subscription 
operations.  We  intend  to  thoroughly  ex¬ 
plore  the  warehousing  issue  as  well  as 
the  more  general  question  of  program 
exclusivity.  Should  the  evidence  demon¬ 
strate  that  measures  are  required  to  pre¬ 
vent  unreasonable  restraints  on  the 
program  product  available  to  the  sub¬ 
scription  television  industry,  we  will 
consider  adopting  new  rules  designed  to 
limit  or  remove  such  restraints. 

183.  In  adopting  the  foregoing  rules, 
we  are  not  unmindful  of  the  comments 
of  the  National  Association  of  Theatre 
Owners  (NATO)  which  suggest  that  we 
adopt  rules  designed  to  protect  the  mo¬ 
tion  picture  theaters  in  the  United 
States  from  subscription  television  com¬ 
petition.  Their  urging  that  we  take  such 
action  raises  the  question  of  whether 
our  Jurisdiction  extends  to  the  adoption 
of  rules  of  this  type  andj  assuming  the 
regulations  suggested  do  not  exceed  our 
jurisdiction,  whether  a  case  has  been 
made  for  their  adoption. 

184.  Concerning  the  first  of  these 
questions,  the  Department  of  Justice  has 
stated  in  its  comments  that  “Congress 
has  not  conferred  upon  the  Commission 
either  the  jurisdiction  or  the  authority  to 
balance  these  non-broadcast  related  in¬ 
terests  in  regulating  the  broadcast  and 
related  Interests.”  NATO’s  acknowledge¬ 
ment  that  there  is  question  as  to  the  ex¬ 
tent  of  the  Ccxnmli^ion’s  jurisdiction  is 
brief  and  its  support  for  such  jurisdic¬ 
tion  principally  relies  on  analogy  to  the 
Commission’s  adoption  of  equal  employ¬ 
ment  opportunity  rules.  In  taking  its 
actions  in  the  area  of  equal  employ¬ 
ment,  NATO  notes,  the  Commission  ac¬ 
knowledged  the  contribution  the  rules 
would  make  “toward  reducing  and  end¬ 
ing  discrimination  in  other  industries.” 
16  RR  2d  1561,  1563.  Reference  is  also 
made  to  “Report  of  Subcommittee  No.  6, 
Select  Committee  on  Small  Business. 
89th  Cong.  2d  Sess.,”  wherein  the  Cmn- 
mission  was  urged  to  consider  the  in¬ 
terests  of  small  businesses  in  adopting 
advertising  regulations. 

185.  We  find,  however,  no  evidence  of 
any  substantial  sort  that  NATO’s  dire 
predictions  of  the  collapse  of  urban  cen¬ 
ters  will  in  fact  occur,  and  thus  need 
not  resolve  the  jurisdictional  question. 
In  the  absence  of  any  stronger  showing 
than  has  been  made,  we  do  not  think  It 
necessary  to  proceed  further  in  this  area 


“Further  notice  of  proposed  rulemaking 
in  Docket  18179,  PCX3  71-42,  27  PCC  2d  13 
(1971).  The  issue  of  availability  of  program¬ 
ming  to  cable,  systems  was  later  deleted 
from  the  inquiry  In  a  Second,  further  notice 
of  Rulemaking  In  Docket  18179,  37  Fed.  Reg. 
7631  (1972). 


and  are  not  adopting  the  rules  which  the 
theater  owners  have  suggested. 

186.  Sports.  Most  parties  agree  that 
some  restrictions  are  needed  to  insure 
that  the  quantity  and  quality  of  sports 
events  now  shown  over  conventional  tele¬ 
vision  is  not  diminished  by  subscription 
operations.  Unlike  feature  films  which 
have  continuous  audience  appeal,  sports 
events  have  substantial  entertainment 
value  only  at  the  time  of  their  occur¬ 
rence,  Thus,  with  regard  to  sports  events, 
our  anti-siphoning  rules  must  address 
the  question  of  which  programs  should  be 
reserved  for  conventional  television 
rather  than  when  they  should  be  re¬ 
served.  as  was  the  case  with  feature  films. 

187.  In  keeping  with  our  established 
policy,  the  new  sports  rules  are  designed 
to  restrict  the  subscription  exhibition  of 
events  which  have  been  regularly  tele¬ 
vised  in  a  commimity  on  a  non-subscrip¬ 
tion  basis,  thereby  assuring  the  public 
that  the  events  now  viewed  over  conven¬ 
tional  television  are  not  siphoned  away 
to  subscription  operations.  In  determin¬ 
ing  whether  a  sports  event  has  been 
televised  in  a  community  on  a  nonsub¬ 
scription  basis,  the  existing  rules  con¬ 
sider  only  those  commercial  television 
broadcast  stations  which  place  a  Grade 
A  contour  over  the  entire  community. 
This  standard  has  been  retained  for  pur¬ 
poses  of  the  STV  rule,  but  a  new  stand¬ 
ard  has  been  adopted  for  purposes  of  the 
cable  television  rule.  Consistent  with  the 
television  market  definition  incorporated 
in  the  cable  television  feature  film  rule 
(paragraph  164,  supra),  in  determining 
whether  a  sports  event  has  been  tele¬ 
vised  in  a  community  on  a  nonsubscrip¬ 
tion  basis,  the  new  cable  sports  rule  will 
cimslder  all  commercial  television  broad¬ 
cast  stations  which  are  required  to  be 
carried  on  the  cable  system  upon  de¬ 
mand  pursuant  to  the  cable  television 
signal  carriage  rules.  Accordingly,  an 
event  will  be  considered  to  have  been 
broadcast  in  the  market  of  an  STV  sta¬ 
tion  if  the  community  to  which  the  sta¬ 
tion  is  licensed  lies  wholly  within  the 
Grade  A  contour  of  a  nonsubscription 
commercial  television  station  broadcast¬ 
ing  the  event  An  event  wlU  be  consid¬ 
ered  to  have  been  broadcast  in  the  mar¬ 
ket  of  a  cable  television  system  if  the 
event  was  broadcast  by  a  nonsubscrip¬ 
tion  commercial  television  station  which 
the  cable  system  is  required  to  carry 
upon  demand  of  the  station  pursuant  to 
the  signal  carriage  rules. 

188.  The  original  sports  rules  for  both 
STV  and  subscription  cable  television 
restricted  the  live  subscription  use  of 
events  which  had  been  previously  shown 
live  over  conventional  television.  In  the 
1972  Report  and  Order  in  Docket  18893, 
the  sports  rule  applied  to  STV  was  re¬ 
vised  to  limit  subscription  use  of  events, 
either  live  or  on  a  same-day  delayed 
basis,  which  had  been  previously  tele¬ 
vised,  either  live  or  on  a  same-day  de¬ 
layed  basis.*'  Ihese  changes  were  made 
because  the  Commission  was  concerned 
about  situations  where  the  delayed  exhi¬ 
bition  of  an  event  amounts  in  effect  to  a 


"  Supra  note  IS,  at  274-276. 


“live”  showing.  Thus,  in  paragraph  13, 
the  Commission  stated: 

It  Is  clear,  for  example,  that  instant  re¬ 
plays  (taped  delays]  could  siphon  q>ortlng 
events  just  as  surely  as  live  showing  of  those 
events  could.  Thus,  as  MST  states,  the  en¬ 
tire  World  Series  coiild  be  put  on  Instant 
replay  over  STV  under  the  proposed  roles 
regardless  of  the  fact  that  this  event  had  In 
the  past  been  regularly  shown  over  conven¬ 
tional  television.** 

With  regard  to  providing  anti-siphoning 
protection  to  events  which  had  been  pre¬ 
viously  televised  on  a  delayed  basis,  Mr. 
John  R.  Fitzgerald  in  his  comments 
pointed  out  that  certain  events  had  been 
televised  in  New  York  on  a  one  or  one- 
half  hour  delayed  basis  and  that  these 
events  should  be  protected  from  siphon¬ 
ing.  Noting  this,  the  Commission  said. 
“Thus,  we  think  it  clear  that  protection 
should  be  given  in  the  type  of  situation 
mentioned  by  Fitzgerald  where  the  de¬ 
layed  viewing  of  the  event  is  virtually 
like  viewing  it  live.”  ** 

189.  We  remain  of  the  opinion  that 
where  the  delayed  exhibition  of  an  event 
is  “virtually  like  viewing  it  live,”  the 
antl-siphonlng  rules  should  treat  the 
event  as  if  it  were  exhibited  live.  How¬ 
ever,  when  the  delayed  exhibition  occurs 
after  the  event  has  been  played,  the  ex¬ 
hibition  is  no  longer  virtually  like  a  live 
exhibition  and  the  rules  should  re<x>g- 
nlze  that  fact.  Since  the  public  Interest 
in  viewing  a  sporting  event  is  greatest  at 
the  time  the  event  is  actually  being 
played,  our  rules  should  encourage  its 
live  exhibition  over  conventional  tele¬ 
vision.  On  the  other  hand,  a  few  people 
might  be  willing  to  pay  to  view  an  event 
after  its  conclusion  and  we  see  no  reason 
to  preclude  this  opportunity.  These  con¬ 
siderations  have  persuaded  us  that  the 
best  course  is  to  make  the  anti-siphoning 
rules  applicable  only  to  live  exhibitions, 
but  to  define  the  term  “live”  as  any  tele¬ 
cast  or  cablecast  that  is  simultaneous 
with  the  actual  occurrence  of  the  event 
or  the  delayed  tape  showing  of  which  is 
begun  y^ile  the  event  is  still  in  progress. 
Thus,  the  rules  will  permit  the  delayed 
subscription  exhibition  of  any  sports 
event,  and  will  not  proscribe  the  live  sub¬ 
scription  exhibition  of  an  event  which 
was  previously  televised  on  a  delayed 
basis  over  convmtional  television.  We 
feel  that  this  provision  best  serves  the 
vast  majority  of  people  who  would  rather 
view  a  sporting  event  live,  as  well  as 
those  who  would  still  be  Interested  in 
viewing  the  event  after  its  result  is 
known. 

190.  Some  confusion  may  develop  in 
applying  our  definition  of  live  telecasts 
to  events  such  as  auto  races,  golf 
matches  and  the  Olympics,  which  take 
place  over  an  extended  period  of  time. 
Typically,  only  portions  of  such  events 
are  televised  and  the  telecasts  often  oc¬ 
cur  on  a  delayed  basis  because  of  such 
factors  as  time  zone  differentials.  This  Is 
especially  true  of  telecasts  of  the  Olym- 
]4c  games.  Consistent  with  our  statement 


«•  Id.,  at  274. 
•Id.,  at  276. 
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In  paragraph  295  of  the  Fourth  Report 
and  Order  in  Docket  11279.**  and  our  dis¬ 
cussion  in  the  preceeding  paragrai^,  if 
a  substantial  portion  of  such  games  or 
matches  are  telecast,  and  the  telecasts 
take  place  during  the  period  in  which  the 
events  are  actually  taking  place  (this 
period  may  extend  over  several  das^  in 
the  case  of  the  Olympics),  the  events 
will  be  considered  to  have  been  telecast 
hve  for  purposes  of  the  rules.  What  will 
constitute  a  “substantial  portion”  of  a 
particular  event  cannot  be  narrowly  de¬ 
fined  due  to  the  diverseness  of  the  events 
to  which  the  term  will  be  applied.  In  this 
area,  we  must  leave  it  to  the  parties  in¬ 
volved  to  apply  a  standard  of  reasonable¬ 
ness.  Should  disputes  arise,  we  will  con¬ 
sider  them  on  an  ad  hoc  basis. 

191.  The  new  sports  rules  continue  to 
define  sports  events  as  indicated  in 
paragraph  292  of  the  Foiuiih  Report  and 
Order  in  Docket  11279.*^  and  to  divide 
events  into  two  groups;  specific  events, 
such  as  the  baseball  World  Series  or  the 
Football  Super  Bowl,  and  nonspecific 
events,  such  as  regular  season  football 
or  baseball  games.  The  examples  listed 
in  paragraph  294  of  the  Fourth  Rep>ort 
and  Order  in  Docket  11279,“  with  two 
exceptions,  continue  to  represent  the 
type  of  events  which  will  be  regarded  as 
specific  events  within  the  meaning  of 
the  new  rules,  although  the  list  is  by  no 
means  exhaustive.  The  two  exceptions 
are  the  college  basketball  National  In¬ 
vitational  Tournament  (NTT)  and  pro¬ 
fessional  basketball’s  NBA  championship 
games.  Consistent  with  our  treatment  of 
the  NCAA  basketball  championships, 
only  the  final  and  semi-final  games  of 
the  NTT  playoffs  will  be  regarded  as 
specific  events.  With  respect  to  the  NBA 
playoffs,  only  the  final  seven  game  series 
will  be  regarded  as  a  specific  event.  For 
the  reasons  set  out  in  the  succeeding  par¬ 
agraph,  the  events  leading  up  to  these 
final  NTT  and  NBA  playoff  games  will  be 
treated  as  non-spedfic  events. 

192.  We  previously  recognized  in  par¬ 
agraph  297  of  the  Fourth  Report  and  Or¬ 
der  in  Docket  11279,“  that  certain  playoff 
games  such  as  the  NBA  and  NHL  play¬ 
offs  are  customarily  regarded  as  features 
of  the  regxUar  sports  season  and  shoxild 
be  classified  as  non-sF>ecific  events  rather 
than  specific  events.  The  featvires  which 
we  regard  as  distingiiishing  non-specific 
playoff  events,  such  as  the  NHL  playoffs, 
from  specific  playoff  events,  such  as  the 
World  Series,  are  the  niunber  of  games 
played  and  the  p>eriod  of  time  consumed 
during  the  playoffs.  For  instance,  the 
Stanley  Cup  hockey  playoffs  involve  as 
many  as  sixty-one  games  and  cover  a 
period  as  long  as  six  weeks.  Such  con¬ 
tests  are  distinguished  from  the  World 
Series,  which  involves  a  maximum  of 
seven  games  and  is  scheduled  to  cover  a 
period  of  less  than  two  weeks.  There¬ 
fore,  except  as  indicated  in  the  previous 


">  Supra  note  4,  at  560. 

« Id.  at  669. 

**Id,  at  659,  560.  See,  also  footnote  13  of 
RepcH-t  and  Order  In  Docket  18893,  FCC  72- 
263,  34  FCC  2d  271,  284  (1972) . 

**  Supra  note  4,  at  561. 


paragraph,  we  will  treat  these  games  as 
non-specific  events. 

193.  Subscription  exhibition  of  specific  ’ 
events  is  limited  to  those  which  have 
not  been  broadcast  live  over  conven- 
ticmal  television  in  the  market  during 
any  one  of  the  five  seasons  preceding  the 
proposed  subscription  exhibition.  Appli¬ 
cation  of  the  five-year  standard  to  cable 
as  well  as  STV  operations  is  consistent 
with  our  findings  discussed  in  paragraphs 
8  through  10  of  the  Report  and  Order 
in  Docket  18893.“  We  have  used  the  term 
“season”  rather  than  “year”.  Thus,  the 
rule  looks  back  over  the  previous  five 
sport  seasons  rather  than  the  previous 
five  one-year  period  or  calendar  years. 
As  to  specific  events  which  do  not  have 
commonly  defined  seasons  and  recur  on 
an  irregular  basis,  such  as  heavyweight 
title  boxing  matches,  they  will  be  treated 
as  set  forth  in  paragraph  40  of  the  Re¬ 
port  and  Order  in  Docket  18893.“  If  a 
regularly  recurring  event  takes  place  at 
intervals  of  more  than  one  year,  such  as 
the  Olympic  games,  the  event  will  be 
precluded  from  subscription  exhibition 
if  it  hEis  been  broadcast  over  conven¬ 
tional  television  in  the  market  during  any 
one  of  the  ten  years  preceding  the  pro¬ 
posed  subscription  exhibition. 

194.  When  the  STV  sports  rules  were 
amended  in  Docket  18893,  subscription 
exhibition  of  new  events  brought  about 
by  restructuring  of  existing  si>orts  was 
proscribed  for  a  period  of  five  years  after 
their  first  occurrence.”  The  rules  were 
not  made  applicable  to  new  events  not 
brought  about  by  restructuring  of  exist¬ 
ing  sports.  The  Commission  indicated 
that  it  would  defer  action  as  to  entirely 
new  events  imtil  its  need  had  been  dem¬ 
onstrated.  Discussion  of  this  matter  in 
Docket  18893  centered  around  new  spe¬ 
cific  events  such  as  the  Super  Bowl,  and 
no  mention  was  made  of  new  non¬ 
specific  events  such  as  those  played  by 
an  expansion  team  piu'suant  to  a  new 
franchise. 

195.  While  we  are  persuaded  that  the 
existing  STV  rules  applicable  to  new 
specific  events  should  be  retained  and  ap¬ 
plied  to  cable  operations,  we  have  de¬ 
cided  to  take  a  different  approach  with 
regard  to  new  nonspecific  events.  A  five- 
year  prohibition  of  the  subscription  ex¬ 
hibition  of  all  games  played  by  a  newly 
franchised  sports  team  would  be  overly 
restrictive.  On  the  other  hand,  the  pub¬ 
lic  interest  would  not  be  served  if  all 
such  games  were  reserved  for  exhibition 
on  a  subscription  basis  to  ttie  exclusion 
of  conventional  telecasts.  In  order  to  pro¬ 
vide  smne  possibility  for  subscription 
television  exposure  of  new  non-specific 
events  brought  about  by  a  restructuring 
of  an  existing  sport,  while  preserving  for 
the  public  an  opportunity  to  view  a  por¬ 
tion  of  these  games  on  conventional  tele¬ 
vision,  we  have  decided  to  treat  these 
events  in  a  similar  manner  as  those 
played  by  previously  existing  teams.  The 


“  Supra  note  13,  at  273-274. 

» Id,  at  281. 

HRepOTt  and  Order  in  Docket  18893,  Id, 
at  282-286. 


manner  in  which  this  will  be  accomp¬ 
lished  is  set  out  below  in  paragraph  201. 

196.  With  regard  to  existing  non¬ 
specific  events,  we  have  departed  from 
the  all  or  nothing  appro€u:h  taken  by  the 
present  rules  and  have  adopted  modified 
“remainder  games”  provisions.  The  con¬ 
cept  of  “substantial  number”  has  been 
retained  to  distingruish  between  games 
regularly  televised  and  games  not  regu¬ 
larly  televised,  but  the  watershed  has 
been  specifically  set  at  twenty-five  per¬ 
cent.  The  concept  of  “categories”  has  also 
been  retained,  but  categories  of  events 
in  each  sp>ort  for  purposes  of  the  rules 
will  be  limited  to  the  following;  Pre- 
season  home,  pre-season  away,  regular 
season  home  and  regular  seascm  away. 
The  four  categories  that  we  have  speci¬ 
fied  are  generally  recognized,  and  to 
allow  for  the  application  of  additional 
categories  would  introduce  a  large  ele¬ 
ment  of  imcertainty  into  the  sports  rules 
and  would  likely  lead  to  much  confusion. 

197.  The  old  “games  of  the  week”  cate¬ 
gory  has  been  eliminated  because  such 
games  do  not  usually  exist  in  their  own 
right,  but  are  so  called  only  as  a  promo¬ 
tional  term  in  relation  to  their  network 
exhibition.  Most  games  of  the  week  can¬ 
not  be  forecast  from  league  schedules, 
but  come  into  being  only  upon  their  des¬ 
ignation  by  the  networks.  We  have  not 
provided  for -a  category  of  post-season 
home  or  away  games  with  regard  to  non¬ 
specific  events  because  the  number  of 
sueh  events  to  be  played  by  a  particular 
team  or  individual  in  any  given  season 
cannot  be  foretold,  but  generally  is  de¬ 
termined  by  some  type  of  playoff  proce¬ 
dure.  (See  our  discussion  of  post-season 
non-specific  events  in  paragraph  192, 
supra.)  Since  the  new  rules  assume  that 
the  number  of  events  to  be  played  in  a 
category  is  known  in  advance  of  their 
occurrence  and  allow  for  the  subscrip¬ 
tion  exhibition  of  some  percentage  of  this 
number,  non-specific  playoff  games  can¬ 
not  be  easily  introduced  into  our  formu¬ 
lae.  We  have  not  found  a  way  to  com¬ 
pletely  resolve  this  problem,  but  the  best 
procedure  seems  to  be  that  adopted  in 
the  original  STV  rules.”  There  it  was  de¬ 
termined  to  regard  non-specific  playoff 
games  as  part  of  the  regular  season 
rather  than  a  separate  category  of  events. 
If  non-specific  playoff  events  are  exhib¬ 
ited  by  subscription  interests,  we  will 
expect  them  to  arrange  their  schedules 
so  that  the  limitations  prescribed  by  our 
rules  are  not  exceeded.  For  instance,  If 
our  rules  permit  the  subscription  exhibi¬ 
tion  of  twenty  percent  of  the  events  in 
a  certain  category  and  prior  to  the  play¬ 
offs  twenty  percent  have  been  exhibit^, 
at  least  five  playoff  erames  must  be  sched¬ 
uled  before  an  additional  game  may  be 
exhibited  by  the  subscription  operation. 

198.  We  realize  that  this  is  not  a  per¬ 
fect  solution  for  the  handling  of  non¬ 
specific  playoff  games,  but  lacking  a  more 
suitable  alternative,  we  must  trust  in  the 
good  faith  of  the  parties  involved  to 
apply  our  rules  in  a  manner  consistent 
with  their  Intent.  By  placing  playoff 


"  See  paragraph  297  of  Fourth  Report  and 
Order  In  Docket  11279,  supra  note  4,  at  561. 
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games  in  the  regular  season  category,  we 
have  left  open  the  possibility  of  “front- 
loading,”  i.e.,  arranging  telecasts  so  that 
most  conventional  telecasts  take  place 
during  the  early  part  of  the  season,  leav¬ 
ing  the  more  popular  end-of-season 
events  for  exhibition  on  a  subscription 
basis.  It  is  not  our  intent  that  frontload¬ 
ing  take  place.  We  expect  that  the  un¬ 
certainty  as  to  whether  a  particular  team 
will  reach  the  playoffs,  or  if  it  does,  as  to 
whether  it  will  be  eliminated  at  an  early 
stage  of  the  playoffs,  will  discourage 
temptations  to  frontload  conventional 
telecasts.  Should  our  expectations  prove 
wrong,  and  should  we  discern  the  devel¬ 
opment  of  a  trend  to  frontload  conven¬ 
tional  telecasts  and  “backload”  sub¬ 
scription  exhibitions,  we  will  be  required 
to  take  whatever  additional  action  is  ap¬ 
propriate  to  preserve  the  intended  opera¬ 
tion  of  the  rules. 

199.  The  number  of  non-specific  events 
which  may  be  exhibited  on  a  subscription 
basis  during  any  sports  season  will  de¬ 
pend  upon  the  number  of  such  events 
shown  over  conventional  television  dur¬ 
ing  the  preceding  “hlghwater  mark”  sea¬ 
son;  that  is,  that  season  among  the  pre¬ 
ceding  five  seasons  when  the  largest 
number  of  events  in  the  relevant  cate¬ 
gory  were  broadcast.  All,  or  some,  of  the 
events  not  broadcast  over  conventional 
television  in  the  highwater  mark  sea¬ 
son — the  remainder  games — will  be 
available  for  subscription  exhibition,  de¬ 
pending  upon  the  level  of  previous  con¬ 
ventional  broadcasts.  If  less  than  twenty- 
five  percent  of  the  events  in  a  category 
were  broadcast  live  over  conventional 
television  in  the  market  during  the  high- 
water  mark  season,  the  number  of  events 
available  for  subscription  exhibition  shall 
be  equsd  to  the  number  of  remainder 
games  in  the  hlghwater  mark  season. 

200.  If  twenty-five  percent  or  more  of 
the  events  in  a  category  were  broadcast 
live  over  conventional  television  in  the 
market  during  the  highwater  mark 
season,  the  niunber  of  events  available 
for  subscription  exhibition  shall  be  equal 
to  fifty  percent  of  the  remainder  games 
in  the  hlghwater  mark  season.  This  pro¬ 
vision  relaxes  the  present  restriction 
which  prohibits  altogether  the  subscrip¬ 
tion  exhibition  of  games  in  a  category  of 
events  of  which  a  substantial  niunber 
were  previously  carried  by  conventional 
television.  To  discourage  a  gradual 
siphoning  away  of  these  games  from 
conventional  television  to  subscription 
television,  the  events  available  for  sub¬ 
scription  exhibition  will  be  reduced  when 
the  number  of  games  conventionally 
televised  is  reduced  from  previous  sea¬ 
sons.  Thus,  where  twenty-five  percent  or 
more  of  the  games  in  a  category  have 
been  broadcast  live  over  conventional 
television  in  the  hlghwater  mark  season 
and  the  number  of  games  in  the  category 

'  to  be  broadcast  in  the  current  season  is 
a  reduction  from  the  number  of  events 
broacicast  in  the  hlghwater  mark  season, 
the  number  of  events  in  the  category 
which  may  be  exhibited  on  a  subscription 
basis  In  the  current  season  shall  be  re¬ 
duced  In  proportion  to  the  reduction  In 
events  broadcast.  Consider  the  following 


example:  Forty  games  in  a  category  con¬ 
sisting  of  eighty  games  were  carried  by 
conventional  television  in  the  market  in 
the  highwater  mark  season.  TTils  leaves 
forty  as  the  number  of  remainder  games 
at  the  five  year  hlghwater  mark,  of 
which  fifty  percent,  or  twenty,  are  left 
for  subscription  exhibition.  Thirty-four 
games  were  conventionally  televised  in 
the  market  last  season  and  only  thirty- 
two  will  be  televised  in  the  current 
season.  TTie  twenty  games  otherwise 
available  for  subscription  exhibition  dur¬ 
ing  the  current  season  must  be  reduced 
in  proportion  to  the  reduction  in  the 
number  of  games  conventionally  tele¬ 
vised.  a  reduction  of  twenty  percent  in 
this  case.  Tlierefore,  only  sixteen  games 
will  be  available  for  subscription  exhibi¬ 
tion  in  the  current  season.  Of  course, 
there  may  be  many  cases  where  the  num¬ 
ber  of  games  televised  is  voluntarily 
reduced  by  a  conventional  television  sta¬ 
tion  for  reasons  completely  unrelated  to 
program  siphoning.  Upon  a  proper  show¬ 
ing  that  this  is  the  case,  we  will  be 
disposed  to  grant  a  waiver  of  the  propor¬ 
tional  reduction  provision. 

201.  As  we  pointed  out  in  paragraph 
195,  supra,  new  teams  which  result  from 
the  restructuring  of  existing  sports  must 
be  treated  In  a  special  manner.  With  no 
previously  established  pattern  of  telecasts 
in  the  market,  the  first  season  games 
played  by  a  new  or  transferred  team  in 
an  existing  sports  league  are  not  sus¬ 
ceptible  to  allocation  between  conven¬ 
tional  and  subscription  televisloh  pursu¬ 
ant  to  our  formulae  set  forth  above. 
Therefore,  we  must  substitute  an  alter¬ 
nate  telecast  history  for  such  new  teams 
which  can  be  applied  by  our  rules  in  lieu 
of  an  actual  telecast  history.  We  have 
decided  that  the  average  of  all  telecasts, 
by  category,  of  games  played  by  teams  in 
the  league  of  the  new  team  will  provide  a 
reasonable  basis  for  allocating  events  be¬ 
tween  conventional  and  subscription  tele¬ 
vision  during  the  team’s  initial  seasons  of 
play.  During  the  new  team’s  first  season 
of  play,  subscription  exhibition  of  its 
games  will  be  determined  from  the  pre¬ 
vious  season’s  average  of  telecasts  in  the 
category  of  all  events  played  in  the 
league.  In  the  second  season  of  play,  sub¬ 
scription  exhibitions  will  be  determined 
from  either  the  league  average  of  tele¬ 
casts  which  was  used  the  previous  season, 
or  the  previous  season’s  actual  telecasts 
of  games  played  by  the  new  team,  de¬ 
pending  upon  which  figure  represents  the 
hlghwater  mark  in  the  category.  This 
procedure  will  continue  through  the  new 
team’s  fifth  season  of  play,  using  the 
highwater  mark  of  actual  telecasts  and 
the  league  average  figure  applied  the  first 
season  to  determine  allowable  subscrip¬ 
tion  exhibitions.  In  the  sixth  season,  sub¬ 
scription  exhibitions  will  be  determined 
by  the  highwater  mark  of  actual  telecasts 
during  the  previous  five  seasons  in  the 
same  manner  as  for  the  older  teams  in 
the  league. 

202.  The  dichotomous  nature  of  our 
non-specific  events  rule  reflects  what  we 
perceive  to  be  different  public  Interest 
considerations  attached  to  events  which 
have  been  regularly  televised  and  those 
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which  have  not.  The  public  is  most  in¬ 
terested  in  the  continuation  of  conven¬ 
tional  television  coverage  of  events  regu¬ 
larly  televised  in  previous  years,  and 
less  Interested  in  the  telecasting  of  those 
events  which  have  received  only  intermit¬ 
tent  coverage.  The  existing  sports  rule 
seeks  to  give  effect  to  this  distinction, 
but  in  the  process  of  applying  the  rule, 
considerable  confusion  has  resulted  be¬ 
cause  of  the  many  subjective  responses 
which  may  be  given  to  the  question  of 
whether  events  have  been  “regularly” 
televised.  Our  new  rule  continues  to  dis¬ 
tinguish  between  events  regularly  tele¬ 
vised  and  those  not  regularly  televised, 
and  also  establishes  a  definite  standard 
for  making  the  distinction.  The  new  rule 
permits  the  subscription  exhibition  of  all 
remainder  games  where  the  category  of 
events  in  question  has  not  received  sub¬ 
stantial  conventional  television  coverage, 
and  only  half  of  the  remainder  games 
where  the  category  of  events  has  received 
substantial  coverage.  The  remainder 
games  not  made  available  for  subscrip-* 
tion  exhibition  allow  for  expanded  con¬ 
ventional  telecasts  of  those  events  which 
have  been  most  often  televised  in  the  past 
and  which,  presumedly,  the  public  has 
the  greatest  interest  in  viewing.  This  rule, 
we  believe,  provides  for  reasonable  sub¬ 
scription  exhibition  of  sports  events  with¬ 
out  diminishing  the  public’s  opportunities 
to  view  events  on  conventional  television. 

203.  We  have  established  twenty-five 
percent  as  the  watershed  between  a  sub¬ 
stantial  and  an  insubstantial  number  of 
telecasts.  Twenty-five  percent  is  no  magic 
number,  but  rather  a  reasonable  figure 
to  distinguish  between  a  substantial 
niunber  and  an  insubstantial  number  of 
events.  Some  pre-determined  figure  is 
necessary  for  the  administration  of  our 
sports  rules.  Because  of  the  more  or  less 
arbitrary  nature  of  the  twenty-five  per¬ 
cent  figure,  we  intend  to  apply  the  rules 
flexibly  in  certain  situations.  Consider 
this  hypothetical:  a  conventional  in¬ 
dependent  television  station  historically 
has  telecast  approximately  twenty  per¬ 
cent  of  the  Yankee  away  baseball  games 
in  its  market.  Last  season  a  television 
network  affiliate  in  the  same  market  tele¬ 
cast  one  Yankee  away  game  as  a  network 
game  of  the  week  which  resulted  in 
more  than  twenty-five  percent  of  the 
Yankee  away  games  having  been  tele¬ 
cast  in  the  market  last  season.  Should 
this  happenstance  severely  diminsh  the 
Yankee  away  games  available  for  pay  ex¬ 
hibition  during  the  next  five  seasons? 
Possibly  not.  Therefore,  presented  with 
situations  similar  to  our  hypothetical  and 
where  the  public  interest  would  not  suf¬ 
fer,  we  will  consider  granting  waivers  to 
permit  the  subscription  exhibition  of 
more  events  than  would  be  permitted  by 
a  strict  application  of  our  rules. 

204.  It  has  been  alleged  that  any  rule 
which  permits  the  subscription  exhibition 
of  remainder  games  will  result  in  the  best 
events,  in  terms  of  popularity,  location 
and  time  of  occurrence,  being  purchased 
for  subscription  exhibition,  leaving  the 
less  attractive  events  for  conventional 
exhibition.  To  guard  against  this  eventu¬ 
ality,  we  have  considered  allowing  con- 
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ventional  broadcast  stations  and  net¬ 
works  to  preempt  certain  events  which 
they  would  like  to  carry.  We  would  per¬ 
mit  conventional  television  to  choose  the 
events  it  wishes  to  televise  and  preclude 
these  events  from  being  exhibited  on  a 
subscription  basis. 

205.  Having  studied  the  merits  of  this 
proposal,  we  have  concluded  that  a  pre¬ 
emption  provision  would  add  unwar¬ 
ranted  complexity  to  Uie  rules  and 
might  produce  anomalous  results. 
Therefore,  at  least  for  the  present,  we 
have  decided  not  to  Include  such  a  pro¬ 
vision  in  our  rules.  We  are  nonetheless 
concerned  that  the  quality  of  events 
offered  to  conventional  television  might 
be  reduced.  Should  this  happen,  we 
might  be  required  to  include  the  con¬ 
cept  of  preemption  in  the  rules.  For  the 
present,  we  will  trust  in  the  good  faith 
of  the  parties  involved  to  conduct  their 
operations  in  accordance  with  the  spirit 
as  well  as  the  letter  of  the  rules. 

.  206.  One  final  matter  with  regard  to 
sports  events  must  be  discussed.  We  have 
been  advised  that  some  sports  teams  pay 
for  local  television  coverage  of  away 
games  in  order  to  gain  media  exposure 
and  promote  attendance  at  home  games. 
It  is  submitted  that  the  anti-siphoning 
rules  are  not  meant  to  reserve  events  for 
conventional  television  at  the  expoise 
of  the  sport  promoter,  and  that  events 
televised  in  whole  or  in  part  at  the  ex¬ 
pense  of  the  local  team  should  not  be 
figured  into  the  anti-siphoning  formulae. 

207.  This  example  points  out  poten¬ 
tial  problems  which  will  be  encoimtered 
as  the  anti-siphoning  rules  are  applied 
in  real-life  situations.  Although  solu¬ 
tions  to  anticipated  problems  such  as 
this  might  be  incorporated  into  the 
rules,  every  potential  problem-  canimt 
be  provided  for  in  advance  without  ren¬ 
dering  the  rules  unduly  complicated. 
Therefore,  we  will  leave  problems  such 
as  that  menticmed  above  for  resolution 
by  the  Commission  on  an  ad  hoc  basis. 
As  we  have  repeatedly  stated  diulng  the 
course  of  this  discussion,  we  intend  to 
closely  monitor  the  m>eration  of  the 
rules  and  we  expect  to  grant  waivers  in 
appropriate  circumstances.  We  believe 
that  the  new  sports  rules  clear  up  many 
of  the  ambiguities  present  in  the  exist¬ 
ing  rules,  but  some  problem  areas  re¬ 
main.  The  rules  have  been  drafted  for 
general  application  and  they  are  tui- 
avoidably  imprecise  in  several  areas.  We 
have  not  sought  to  define  all  of  our 
terms  with  absolute  specificity,  for  to  do 
so  would  build  in  rigidity  which  would 
be  Incompatible  with  the  unsettled  en¬ 
vironment  in  which  the  sports  rules  must 
operate.  We  intend  that  the  rules  be 
administered  flexibly,  but  in  a  manner 
consistent  with  their  purpose.  If  neces¬ 
sary,  we  will  resolve  uncertainties  and 
make  adjustments  in  later  actions.  By 
this  policy,  we  hope  to  maximize  the 
amoimt  of  sports  programming  made 
available  to  the  public  by  both  conven¬ 
tional  and  subscription  services. 

208.  The  foregoing  paragrai^  set  out 
the  manner  in  which  the  terms  “sports 
events,”  “new  sports  events,”  “specific 
events,”  “non-specific  events,”  “live 


telecast”  and  “category”  will  be  con¬ 
strued.  Additionally,  the  legislative  his¬ 
tory  contained  in  the  Fourth  Report 
and  Order  in  Docket  11279,  and  the  Re¬ 
port  and  Order  in  Docket  18893,  unless 
modified  herein,  will  be  given  effect  in 
oiu  administration  of  the  new  sports 
rules. 

Series  type  programs.  209.  The  com¬ 
ments  filed  in  this  proceeding  evidence  a 
striking  paucity  of  information  with  re¬ 
spect  to  series  type  programs.  The  com¬ 
ments  which  address  the  issue  at  all 
generally  fall  within  two  categories — 
those  urging  retention  of  the  existing 
rule,  and  those  urging  its  deletion.  The 
evidence  in  favor  of  retention  is  sparse, 
and  proponents  of  the  opposite  point  of 
view  argue  that  this  very  lack  of  evi¬ 
dence  is  sufficient  grounds  for  the  Com¬ 
mission  to  reach  a  decision  to  delete  the 
series  rule. 

210.  There  is  considerable  agreement 
that  the  proscription  contained  in  the 
existing  rule  is  overly  broad.  ABC,  one 
of  the  few  parties  taking  an  intermedi¬ 
ate  position  between  retention  and  dele¬ 
tion  of  the  series  rule,  states  in  its  com¬ 
ments  that  the  present  rule  discourages 
the  presentation  of  new  and  innovative 
programming  on  subscription  operations, 
and  suggests  that  the  rule  might  be  modi¬ 
fied  without  creating  a  substantial  risk 
of  siphoning  programs  from  conventional 
television.  The  testimony  of  representa¬ 
tives  of  The  Motion  Picture  Association 
of  America,  Inc.,  indicates  the  existence 
of  a  large  quantity  of  xmused  talent  and 
production  capacity  which  could  produce 
series  programming  for  subscription  ex¬ 
hibition  without  affecting  the  availability 
of  such  programming  to  conventional 
television.  This  evidence  suggests  that, 
at  the  very  least,  subscription  interests 
should  be  able  to  exhibit  series  programs 
produced  especially  for  the  subscription 
market,  and  that  perhaps  restrictions  on 
series  programs  are  not  required  to  pre¬ 
vent  siphoning. 

211.  Based  on  the  sparse  record  before 
us,  we  are  reluctant  to  either  delete  or 
engage  in  a  wholesale  revision  of  the 
present  series  rule.  Series  programs  con¬ 
stitute  a  large  portion  of  conventional 
television  programming,  and  any  step 
which  might  affect  the  continued  avail¬ 
ability  of  that  programming  to  conven¬ 
tional  television  viewers  should  not  be 
taken  lightly.  Therefore,  we  will  not  now 
revise  the  rule  beyond  allowing  for  the 
subscription  exhibition  of  any  new  series, 
no  episode  of  which  has  been  exhibited 
on  conventional  television.  To  determine 
whether  restrictions  are  needed  with  re¬ 
gard  to  series  previously  shown  over  con¬ 
ventional  television,  and,  if  so,  what 
form  they  should  take,  we  have  invited 
additional  comments  on  the  series  ques- 
tiMi  in  a  second  fiirther  notice  of  pro- 
(>osed  rulemaking  in  Docket  19554,"  is¬ 
sued  concurrently  with  this  First  Report. 
The  limited  action  which  we  have  taken 
today  does  not  represent  a  final  deter¬ 
mination  of  the  series  issue,  and  addi¬ 
tional  action  will  be  taken  if  called  for 


«  PCC  75-370,  40  FR  16568. 


on  the  basis  of  oiu:  continuing  inquiry 
into  the  matter. 

Ninety  percent  and  advertising  rules. 

212.  The  present  rules  prohibit  subscrip¬ 
tion  operations  from  devoting  more  than 
ninety  percent  of  their  subscription  pro¬ 
gramming  hours  to  feature  films  and 
sports  combined.  We  believe  that  this 
provision  has  been  successful  in  encour¬ 
aging  diverse  and  innovative  program¬ 
ming  such  as  that  now  provided  on  many 
subscription  cable  television  channels. 
Therefore,  we  will  retain  the  ninety  per¬ 
cent  provision,  but  will  not  increase  it. 
We  believe  that  feature  films  and  sports 
will  continue  to  be  the  staples  of  sub¬ 
scription  operations  and  that  rules  re¬ 
quiring  a  substantial  decrease  in  the 
amount  of  this  programming  would  re¬ 
sult  in  “a  harshness  that  could  spell  the 
death  knell  of  STV  before  it  even 
began.”  " 

213.  Existing  rules,  both  as  to  over- 
the-air  STV  and  subscription  cable  oper¬ 
ations,  prohibit  the  presentation  of  com¬ 
mercial  advertising  other  than  for  pro¬ 
motions  of  other  subscription  programs. 
Retention  of  these  rules,  which  were  ini¬ 
tially  adopted  to  assure  that  subscription 
operations  provided  a  different  and  di¬ 
verse  type  of  programming  from  that 
found  on  advertiser  supported  television, 
has  produced  little  dissent  and  we  see 
no  reason  not  to  retain  our  original  view 
that  such  restrictions  on  the  presenta¬ 
tion  of  conunercial  advertising  are  de¬ 
sirable.  We  do  note  the  oral  argument 
testimony  of  Mr.  Laird  Kelly,  Director  of 
Community  Medical  Cablecasting,  an 
organization  which  offers  continuing 
medical  educational  programming  to 
practicing  physicians.  Mr.  Kelly  stated 
that  distribution  of  this  high  cost  pro¬ 
gramming  would  be  facilitated  if  its  sup¬ 
port  were  to  be  shared  by  a  combination 
of  commercisd  advertisers  and  sub¬ 
scribers  rather  than  only  one  or  the 
other."  It  is  not  our  intention,  in  retain¬ 
ing  the  advertising  limitation,  to  pre¬ 
clude  the  presentation  of  specialized 
programming  of  this  type.  However, 
based  on  the  comments  received  in  the 
course  of  this  proceeding,  we  believe  the 
type  of  programming  referred  to  by  Mr. 
Kelly  to  be  sufficiently  unique  that  it  is 
better  dealt  with  on  an  ad  hoc  special 
relief  basis  than  by  attempting  to  fashion 
an  exemption  to  the  general  rule. 

Application  of  rules  to  leased  channel 
programming.  214.  In  the  initial  notice 
in  this  proceeding,  we  asked  the  follow¬ 
ing  questions ; 

Are  the  rules  appropriate  for  and  how 
should  they  be  administered  with  respect  to 
access  and  leased  channel  cablecasting  for 
which  there  Is  a  per-program  or  per-channel 
charge  and  not  subject  to  the  control  of  the 
cable  television  operator?  At  paragraph  12. 

Although  in  the  filings  received  there  was 
little  comment  on  this  matter,  it  requires 
resolution.  Insofar  as  our  concern  is  with 
the  impact  that  subscription  television 
operations  will  have  on  conventional 

“  Fourth  Report  and  Order  in  Docket  1 1279, 
supra  note  4,  at  664. 

**  Transcript  of  oral  argument  in  Docket 
19564,  Vol.  4,  pp.  640-644. 
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over-the-air  broadcasting,  our  concern 
extends  equally  to  programming  dis¬ 
tributed  by  a  cable  system  operator  him¬ 
self  or  to  that  which  another  entrepre¬ 
neur  distributes  over  his  facilities  on  a 
leased  channel  basis.  Like  rules  must  logi¬ 
cally  apply  to  each. 

215.  In  administering  these  rules,  at 
least  two  alternatives  are  open  to  us. 
We  can  charge  the  cable  operator  with 
assuring  his  own  compliance  and  that 
of  others  using  his  facilities  or  we  can 
ourselves  look  directly  only  to  that  in¬ 
dividual  or  entity  exercising  “editorial" 
control  over  the  programming,  be  it  sys¬ 
tem  operator  or  channel  lessee.  While 
the  existing  rules  on  the  subject  are  not 
altogether  clear,  having  been  adopted 
prior  to  our  leased  channel  reqvdrements, 
we  have,  on  at  least  one  occasiMi,  looked 
to  the  entity  exercising  direct  content 
control  or  compliance  with  our  rules.  See 
letter  dated  September  17,  1974  to  Home 
Box  Office,  Inc.  concerning  carriage  of 
Yankee  baseball  games.  Because  our  au¬ 
thority  to  regulate  the  content  of  sub¬ 
scription  programming  appears  to  fall 
squarely  within  the  bounds  of  “U.S.  v. 
Southwestern  Cable  Co.”.  392  U.S.  157 
(1968),  as  “reasonably  ancillary  to  the 
effective  performance  of  the  Commis¬ 
sion’s  various  responsibilities  for  the  reg¬ 
ulation  of  television  broadcasting,"  we 
see  no  Jiuisdlctional  bar  to  looking  di¬ 
rectly  to  channel  lessees  for  compliance. 
Further,  direct  application  of  the  rules 
in  fairer  to  all  involved  and  likely  to 
be  more  effective  in  achieving  compli¬ 
ance  because  the  entity  making  the  pro¬ 
gramming  choices  must  do  so  with 
knowledge  that  he,  rather  than  the  cable 
operator  whose  facilities  he  uses,  will 
be  held  accountable  for  compliance  with 
the  rules.  We  have  accordingly  drafted 
the  rules  that  we  have  adopted  to  make 
clear  that  both  channel  lessees  and  cable 
system  (H>erators  are  subject  to  their 
requirements. 

Preemption  of  local  regulation  of  sub¬ 
scription  television  operations.  216.  As  a 
final  matter,  we  note  that  a  number  of 
cable  television  franchises  contain  pro¬ 
visions  purporting  to  regulate  subscrip¬ 
tion  cable  television  or  to  ban  the  service 
entirely.  We  have  specifically  stated 
that  “•  •  •  the  Commission  has  pre¬ 
empted  the  field  of  pay  television  cable- 
casting  so  that  local  franchise  terms 
(piuporting  to  regulate  subscription 
cablecasting)  are  inoperative  •  •  •"** 
In  paragraph  130  of  the  Cable  Tele¬ 
vision  Report  and  Order,  the  Commis¬ 
sion  stated: 

*  *  *  U  is  this  Commission  that  must  make 
the  dedslone  as  to  conditions  to  be  Imposed 
on  the  operation  of  pay  cable  channels,  and 
we  have  already  taken  steps  In  that  direc¬ 
tion.  (See  {76.226).  Federal  regulation  Is 
thus  clearly  called  for.** 

217.  Althous^  we  have  not  ourselves 
undertaken  the  regulation  of  rates  for 


**Tlme-Uve  Broadcast,  Inc.,  FOC  71-946, 
31  FCC2d747  (1971), 

■FOC  72-108,  36  FCC  ad  143,  193  (1972). 
See  also,  Clarlflcatloo  of  rules  and  notice 
of  prc^xised  rulemaking,  FCC  74-384,  46  FCC 
3d  175, 186  (1974). 


the  sale  of  subscription  programming, 
we  regard  our  prior  statements  concern¬ 
ing  the  regulation  of  subscripticm  opera¬ 
tions  as  preempting  local  regulation  of 
rates  as  well  as  program  content.  We 
do  not  believe  that  regulation  of  sub¬ 
scription  rates  is  either  practicable  or 
necessary  at  this  time.  The  competitive 
alternatives  to  subscription  television 
are  plentiful,  including  most  particularly 
free  television,  motion  picture  theatres, 
live  sports,  and  other  entertainment 
events.  As  we  said  with  respect  to  over- 
the-air  subscription  rates: 

The  public  Is  free  to  subscribe  or  not  to 
subscribe  to  STV  services.  We  believe  that 
the  mar..etplace  will  regulate  the  charges 
that  are  paid  and  that  If  they  are  excessive, 
the  operations  will  not  succeed  •  •  •  ’’  ** 

In  any  case,  we  believe  that  the  cwnplex 
nature  of  subscription  cablecasting  and 
broadcasting,  with  implications  not  coin¬ 
cident  with  state  boundaries,  dictates 
that  its  regulation  emanate  from  a  single 
source,  and  that  determinations  as  to 
when  and  how  to  regulate  the  service 
must  be  made  at  the  federal  level. 

Rulemaking  proceeding  to  remain 
open.  218.  Our  action  today  is  the  result 
of  some  twenty  years  of  study  and  con¬ 
sideration  during  which  time  every  aspect 
of  subscription  television  and  its  possi¬ 
ble  effects  upon  the  conventional  broad¬ 
cast  structure  has  been  scrutinized  and 
debated.  The  rules  we  have  adopted  here 
mark  our  second  major  attempt  to  de¬ 
sign  a  regulatory  program  to  ensure  that 
the  public’s  access  to  programming  now 
delivered  by  conventional  television  is  not 
diminished  by  subscription  operations. 
We  very  clearly  recognize,  however,  that, 
in  a  complex  matter  such  as  this,  there 
may  be  gaps  which  remain  to  be  filled 
or  particular  provisions  that  need  to  be 
refined.  In  some  areas  we  have  expressed 
our  (xmeems  but  chosen  not  to  adopt 
rules  until  finilier  experience  provides 
a  better  indication  of  their  need  and 
direction.  With  respect  to  series  pro¬ 
gramming,  we  have  explicitly  sought  fiu*- 
ther  comment.  We  are  concerned  that 
not  merely  the  letter  of  our  rules  but 
their  spirit  be  carried  out  and  believe  it 
appropriate  to  continue  to  keep  a  care¬ 
ful  watch  on  developments  to  be  sure 
that  this  occurs.  We  have  thus  denomi¬ 
nated  this  document  as  a  First  Report 
and  Order  in  this  proceeding  and  are 
leaving  the  proceeding  open  to  be  a  re¬ 
pository  for  comments  on  how  the  rules 
operate  and  whether  they  achieve  their 
Intended  goals,  and  to  facilitate  our  tak¬ 
ing  prompt  further  action  should  that 
become  necessary.  For  now,  we  are  con¬ 
vinced  that  our  rules  refiect  a  fair  and 
reasonable  effewt  to  provide  for  the  or¬ 
derly  development  of  subscription  tele¬ 
vision  while  preserving  for  the  public  the 
benefits  now  derived  from  the  conven¬ 
tional  broadcast  structure. 

Authority  for  adoption  of  the  rules 
herein  is  contained  in  sections  2,  4(1) 
and  (J),  303,  307,  308,  and  309  of  the 
Communications  Act  of  1934,  as 
amended. 


Fourth  Report  and  Order  In  Docket  11279, 
supra  note  4,  at  548. 


Accordingly,  it  is  ordered.  That  effec¬ 
tive  May  27,  1975,  Parts  73  and  76  of  the 
Commission’s  rules  and  regulations  are 
amended  as  set  forth  below. 

It  is  further  ordered.  That  the  proceed¬ 
ing  in  Docket  18893  is  terminate. 

It  is  further  ordered,  'That  the  proceed¬ 
ing  in  Docket  19554  is  retained  (H>en. 

(Secs.  a.  4,  303,  307,  308,  309,  48  Stat.,  as 
amended,  1064,  1066,  1082,  1083,  1084,  1085; 
(47  UJ3.C.  152,  154,  303,  307,  308,  309)  ) 

Adopted:  March  20, 1975. 

Released:  April  4, 1975. 

Federal  Communications 
Commission,** 

[SEAL]  Vincent  J.  Mullins, 

Secretary. 

Parts  73  and  76  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  Section  73.643  is  revised  to  read  as 
follows : 

§  73.643  General  operating  require¬ 
ments. 

Subscription  television  broadcast  pro¬ 
gramming  shall  comply  with  the  follow¬ 
ing  requirements: 

(a)  Feature  films  shall  not  be  broad¬ 
cast  except  as  provided  in  this  para¬ 
graph. 

(1)  A  feature  film  may  be  broadcast 
if— 

(1)  The  film  has  been  in  general  re¬ 
lease  in  theaters  anywhere  in  the  United 
States  for  three  (3)  years  or  less  prior  to 
its  proposed  broadcast; 

(ii)  A  conventional  television  broad¬ 
cast  station  licensed  in  the  market  of 
the  subscription  television  broadcast  sta¬ 
tion  holds  a  present  contractual  right  to 
exhibit  the  film.  For  purposes  of  this 
subdivision,  a  television  station  affiliated 
with  a  television  network  will  be  deemed 
to  hold  a  present  contractual  right  to 
exhibit  a  film  if  the  network  to  which  it 
is  affiliated  holds  such  a  right; 

Note:  The  manner  In  which  the  term 
“present  contractual  right’’  will  be  construed 
Is  explained  In  paragraphs  169  and  170,  “First 
Report  and  Order  in  Docket  19554,’*  FCC  75- 
369,  40  FR  75540. 

(iii)  The  film  has  been  in.  general  re¬ 
lease  in  theaters  anywhere  in  the  United 
States  for  more  than  ten  (10)  years 
prior  to  its  proposed  subscription  broad¬ 
cast  and  the  film  has  not  been  exhibited 
over  conventional  television  in  the 
market  of  the  subscription  television 
broadcast  station  for  three  (3)  years 
prior  to  its  proposed  subscription  broad¬ 
cast.  Once  a  film  has  been  broadcast  in 
the  market  pursuant  to  this  subdivision 
or  cablecast  on  a  subscription  basis  pur¬ 
suant  to  §  76.225(a)  (1)  (iii),  such  film 
may  thereafter  be  broadcast  on  a  sub¬ 
scription  basis  in  the  market  without  re¬ 
gard  to  its  subsequent  exhibition  over 
conventional  television ; 

(iv)  The  film  is  in  a  foreign  language; 

(2)  Feature  films  otherwise  excluded 
by  this  paragraph  may  be  broadcast 

**  Commissioner  Hooks  concurring  In  the 
result;  Dissenting  and  concurring  statements 
of  Commissioner  Robinson  filed  as  part  of  the 
original  document. 
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upcm  a  convincing  lowing  to  the  Com¬ 
mission  that  they  are  not  desired  for 
exhibition  over  conventional  television 
In  the  market  or  that  the  owners  of  the 
broadcast  ris^ts  to  the  films,  even  absent 
the  existence  of  subscription  television, 
would  not  make  the  films  available  to 
conventional  t^evision. 

(3)  Every  subscription  television 
broadcast  station  over  which  a  feature 
film  Is  broadcast  pursuant  to  this  para- 
grai^  shall  maintain  for  public  inspec¬ 
tion  a  file  listing  the  title  of  the  film, 
the  date  on  which  it  was  broadcast  and 
the  provision  of  this  paragraph  pursuant 
to  which  it  was  broadcast.  When  a  fea¬ 
ture  film  is  broadcast  pursuant  to  sub¬ 
paragraph  (1)  (ii)  of  this  paragn^h, 
the  station  or  network,  serving  the  mar¬ 
ket  and  holding  a  present  contractual 
rledit  to  exhibit  the  film  shall  be  speci¬ 
fied.  These  files  shall  be  retained  for  a 
period  of  two  years. 

(b)  Sports  events  shall  not  be  broad¬ 
cast  live  except  as  provided  in  this 
paragraph. 

(1)  A  specific  evoxt  may  be  broadcast 
if  the  evoit  has  not  been  broadcast  live 
over  conventional  television  in  the  mar¬ 
ket  of  the  subscription  television  broad¬ 
cast  station  during  any  one  of  the  five 
(5)  seasons  preceding  the  proposed  sub¬ 
scription  broadcast.  If  a  re^arly  re¬ 
curring  event  takes  place  at  intervals 
of  more  than  one  year  (e.g.,  summer 
Olympic  games) ,  the  event  shall  not  be 
broadcast  on  a  subscription  basis  if  it 
has  been  broadcast  live  over  conven- 
Uonal  television  in  the  market  of  the 
subscription  television  broadcast  sta¬ 
tion  during  any  one  of  the  ten  (10)  years 
preceding  the  proposed  subscription 
broadcast. 

(2)  New  sp>ecific  sports  events  that 
result  from  the  restructuring  of  existing 
sports  shall  not  be  broadcast  on  a  sub¬ 
scription  basis  imtil  five  (5)  seasons 
after  their  first  occurrence.  Thereafter, 
subscription  broadcasts  shall  be  gov¬ 
erned  by  paragraph  (b)  (1)  of  this 
section. 

(3)  The  number  of  non-specific  events 
which  may  be  broadcast  on  a  subscrip¬ 
tion  basis  in  any  given  season  shall  be 
determined  as  follows: 

(i)  If  less  than  twenty-five  (25)  per¬ 
cent  of  the  events  in  a  category  of  non¬ 
specific  events  were  broadcast  live  over 
conventional  television  in  the  market  of 
the  subscription  television  broadcast 
station  during  efu;h  of  the  five  (5)  sea¬ 
sons  preceding  the  proposed  subscription 
broadcast,  the  niunber  of  events  in  the 
category  broadcast  on  a  subscription 
basis  shall  not  exceed  the  number  of 
events  in  the  category  not  convention¬ 
ally  broadcast  in  that  season  among  the 
preceding  five  '(5)  seasons  when  the 
largest  number  of  events  in  the  category 
were  broadcast  over  conventional  tele¬ 
vision. 

(ii)  If  twenty-five  (25)  percent  or 
more  of  the  events  in  a  category  of  non¬ 
specific  events  were  broadcast  live  over 
conventional  television  in  the  market  of 
the  subscription  television  broadcast  sta- 
tkm  during  any  one  of  the  five  (5)  sea- 
soaa  preceding  the  pnHX>sed  subscrip¬ 


tion  broadcast,  the  number  of  events  in 
the  category  broadcast  on  a  subscription 
basis  shall  not  exceed  fifty  (50)  percent 
of  the  niunber  of  events  in  the  category 
not  broadcast  in  that  seascm  among  the 
(Heeding  five  (5)  seasons  when  the 
largest  number  of  events  in  the  category 
were  broadcast  over  conventional  tele¬ 
vision.  However,  if  the  number  of  events 
in  the  category  to  be  broadcast  over  con¬ 
ventional  television  in  the  current  sea¬ 
son  is  a  reduction  from  the  number  of 
events  broadcast  in  that  season  among 
the  preceding  five  (5)  seasons  when  the 
largest  number  of  events  in  the  category 
were  broadcast,  the  number  of  events  in 
the  category  which  may  be  broadcast  on 
a  subscription  basis  pursuant  to  this  sub- 
paragraph  shall  be  reduced  in  proportion 
to  the  r^uction  in  events  broadcast  over 
conventional  television. 

Note:  Th«  manner  in  which  this  para- 
gnqih  wlU  be  administered  and  in  which 
"i^rts  events,”  “new  sports  events,”  “spe¬ 
cific  events,”  “non-specific  events,”  “live  tele¬ 
cast”  and  “category”  wUl  be  construed  is  ex¬ 
plained  in  paragraphs  186-208  of  the  First 
Report  and  Order  in  Docket  19554,  FCC  75- 
369,  40  FR  15540. 

(c)  No  series  type  of  program  with 
interconnected  plot  or  substantially  the 
same  cast  of  principal  characters,  any 
episode  of  which  has  been  broadcast  over 
conventional  television,  shall  be  broad¬ 
cast. 

(d)  No  commercial  advertising  an¬ 
nouncements  shall  be  carried  during  sub¬ 
scription  television  operations  except' for 
promotion  of  subscription  television 
broadcast  programs  before  and  after 
such  programs. 

(e)  Not  more  than  90  percent  of  the 
total  subscription  programming  hours 
shall  consist  of  feature  films  and  sports 
events  combined.  The  percentage  cal¬ 
culations  may  be  made  on  a  yearly  basis, 
but,  absent  a  showiilg  of  good  cause,  the 
percentage  of  such  programming  hours 
may  not  exceed  95  percent  of  the  total 
sub^iiption  programming  hours  in  any 
calendar  month. 

(f)  Any  television  broadcast  station 
licensee  or  permittee  authorized  to 
broadcast  subscription  programs  shall 
broadcast  in  addition  to  its  subscription 
broadcasts,  at  least  the  minimum  hours 
of  nonsubscription  prografnming  re¬ 
quired  by  S  73.651. 

(g)  Except  as  they  may  be  otherwise 
waived  by  the  Commission  in  authoriza¬ 
tions  issued  hereimder,  the  rules  and  pol¬ 
icies  applicable  to  regular  television 
broadcast  stations  are  applicable  to  sub¬ 
scription  television  operations. 

Note:  As  referred  to  in  tbls  section,  “the 
market”  of  a  subscription  broadcast  station 
includes  all  commercial  broadcast  stations 
which  place  a  Grade  A  contour  over  the  en¬ 
tire  community  to  which  the  subscription 
station  is  licensed. 

2.  Section  76.225  is  revised  to  read  as 
follows: 

§  76.225  Subscription  caUecasting. 

Cable  television  system  operators  or 
channel  lessees  engaging  in  origination 
or  success  cablecasting  operations  for 
which  a  per-program  or  per  channel 


charge  is  made  shall  comply  with  the 
following  requlrwnents: 

(a)  Feature  films  shall  not  be  cable- 
cast  by  a  cable  television  system  subject 
to  the  mandatory  signal  carriage  re¬ 
quirements  of  Subpart  D  of  this  Part 
76,  except  as  provided  in  this  paragraph. 

(1)  A  feature  film  may  be  cablecast 
if— 

(1)  The  film  has  been  in  general  re¬ 
lease  in  theaters  anywhere  in  the  United 
States  for  three  (3)  years  or  less  prior 
to  its  proposed  cablecast; 

(ii)  A  conventional  television  broad¬ 
cast  station  licensed  in  the  market  of 
the  cable  television  system  holds  a  pres¬ 
ent  contractual  right  to  exhibit  the  film. 
For  purposes  of  this  subdivision,  a  tele¬ 
vision  station  affiliated  with  a  television 
network  will  be  deemed  to  hold  a  present 
contractual  right  to  exhibit  a  film  if  the 
networif  to  which  it  is  affiliated  holds 
such  a  rig^t; 

Note:  The  manner  In  which  the  term 
“present  contractual  right”  wlU  be  construed 
Is  explained  In  paragraphs  169  and  170,  First 
Report  and  Order  In  Docket  19554,  FCC  75- 
369,  40  FR  15540. 

(iii)  The  film  has  been  in  general  re¬ 
lease  in  theaters  anywhere  in  the  United 
States  for  more  than  ten  (10)  years 
prior  to  its  proposed  cablecast  and  the 
film  has  not  been  exhibited  in  the  mar¬ 
ket  of  the  cable  television  system  over 
conventional  television  for  three  (3) 
years  prior  to  its  proposed  cablecast. 
Once  a  film  has  been  cablecast  in  the 
market  pursuant  to  this  subdivision,  or 
broadcast  on  a  subscription  basis  pur¬ 
suant  to  §  73.643(a)(1)  (iii),  such  film 
may  thereafter  be  cablecast  in  the  mar¬ 
ket  without  regard  to  its  subsequent  ex¬ 
hibition  over  conventional  television; 

(iv)  The  film  is  in  a  foreign  language; 

(2)  Feature  films  otherwise  excluded 
by  this  paragaph  may  be  cablecast  upon 
a  convincing  showing  to  the  Commission 
that  they  are  not  desired  for  exhibition 
over  conventional  television  in  the  mar¬ 
ket  of  the  cable  television  system,  or  that 
the  owners  of  the  broadcast  rights  to  the 
films,  even  absent  the  existence  of  sub¬ 
scription  television,  would  not  make  the 
films  available  to  conventional  television. 

(3)  Every  cable  television  system  over 
which  a  feature  film  is  cablecast  pursu¬ 
ant  to  this  paragraph  shall  maintain  for 
public  inspection  a  file  listing  the  title 
of  the  film,  the  date  on  which  it  was 
cablecast  and  the  provision  of  this  para¬ 
graph  pursuant  to  which  it  was  cable- 
cast.  When  a  feature  film  is  cablecast 
pursuant  to  subparagraph  (1)  (ii)  of  this 
paragraph,  the  station  or  network  serv¬ 
ing  the  market  and  holding  a  present 
contractual  right  to  exhibit  the  film  shall 
be  specified.  These  files  shall  be  retained 
for  a  period  of  two  years. 

(b)  Sports  events  shall  not  be  cable- 
cast  live  by  a  cable  television  system  sub¬ 
ject  to  the  mandatory  signal  carriage  re¬ 
quirements  of  Subpart  D  of  Part  76,  ex¬ 
cept  as  provided  in  this  paragraph. 

(1)  A  specific  event  may  be  cablecast 
if  the  event  has  not  been  broadcast  live 
over  conventional  television  in  the  mar¬ 
ket  of  the  cqble  television  system  during 
any  one  of  the  five  (5)  seasons  preceding 
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the  proposed  cablecast.  If  a  regularly  re¬ 
curring  event  takes  place  at  Intervcds  of 
more  than  one  year  (e.g.,  summer  Olym¬ 
pic  games) ,  the  event  shall  not  be  cable- 
cast  If  It  has  been  broadcast  live  over 
conventional  television  In  the  market 
during  any  one  of  the  ten  (10)  years  pre¬ 
ceding  the  proposed  cablecast. 

(2)  New  specific  sports  events  that  re¬ 
sult  from  the  restructuring  of  existing 
sports  shall  not  be  cablecast  until  five  (5) 
seasons  after  their  first  occurrence. 
Thereafter,  subscription  cablecasts  shall 
be  governed  by  paragraph  (b)(1)  of  this 
section. 

(3)  The  number  of  non-specific  events 
which  may  be  cablecast  in  any  given  sea¬ 
son  shall  be  determined  as  follows: 

(i)  If  less  than  twenty-five  (25)  per¬ 
cent  of  the  events  in  a  category  of  non¬ 
specific  events  were  broadcast  live  over 
conventional  television  in  the  market  of 
the  cable  television  system  diuing  each 
of  the  five  (5)  seasons  preceding  the  pro¬ 
posed  cablecast,  the  munber  of  events  in 
the  category  cablecast  shall  not  exceed 
the  number  of  events  In  the  category 
not  broadcast  in  that  season  among  the 
preceding  five  (5)  seasons  when  the 
largest  number  of  events  in  the  category 
were  broadcast. 


RULES  AND  REGULATIONS 

(ii)  If  twenty-five  (25)  percent  or 
more  of  the  events  in  a  category  of  non¬ 
specific  events  were  broadcast  live  over 
conventional  television  in  the  market  of 
the  caUe  television  system  during  any 
one  of  the  five  (5)  seasons  preceding  the 
proposed  cablecast,  the  number  of  events 
in  the  category  cablecast  shall  not  exceed 
fifty  (50)  percent  of  the  number  of 
events  in  the  category  not  broadcast  In 
that  season  among  the  preceding  five  (5) 
seasons  when  the  largest  number  of 
events  in  the  category  were  broadcast. 
However,  if  the  number  of  events  in  the 
category  to  be  broadcast  in  the  current 
season  is  a  reduction  from  the  number  of 
events  broadcast  In  that  season  among 
the  preceding  five  (5)  seasons  when  the 
largest  number  of  events  in  the  category 
were  broadcast,  the  number  of  events  in 
the  category  which  may  be  cablecast 
pursuant  to  this  subparagraph  shall  be 
reduced  in  proportion  to  the  reduction  in 
events  broadcast. 

Note:  The  nuuiner  In  which  this  paragraph 
wlU  be  administered  and  In  which  “sports 
events,”  “new  sports  events,”  “specific 
events,”  “non-specific  events,”  “live  telecast,” 
and  “category”  will  be  construed  Is  explained 
In  paragraphs  186-208  of  the  “First  Report 
and  Order  In  Docket  19554,”  FCC  75-389,  40 
PR  15540. 
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(c)  No  series  type  of  program  with  in¬ 
terconnected  plot  or  substantially  the 
same  cast  of  principal  characters,  any 
episode  of  which  has  bem  broadcast  over 
conventional  television,  shall  be  cable- 
cast  by  a  cable  television  system  subject 
to  the  mandatory  signal  carriage  require¬ 
ments  of  Subpart  O  of  this  Part  76. 

(d)  Not  more  than  ninety  (90)  per¬ 
cent  of  the  total  cablecast  programming 
hours  shall  consist  of  feature  films  and 
sports  events  combined.  The  percentage 
calculations  may  be  made  on  a  yearly 
basis,  but  absent  a  showing  of  good  cause, 
the  percentage  of  such  programming 
hours  may  not  exceed  ninety -five  (95) 
percent  of  the  total  cablecast  program¬ 
ming  hours  in  any  calendar  month. 

(e)  No  comm^cial  advertising  an¬ 
nouncements  shall  be  carried  on  sub¬ 
scription  channels  during  such  opera¬ 
tions  except  before  and  after  such  pro¬ 
grams  for  promotion  of  other  programs 
for  which  a  per-program  or  per-chailnel 
charge  is  made. 

Note;  As  referred  to  in  this  section,  “the 
market”  of  a  cable  television  system  Includes 
all  commercial  broadcast  stations  which  must 
be  carried  by  the  cable  television  system 
upon  request  pursuant  to  Subpart  D  of  this 
Part  76. 

[FR  Doc.75-a856  FUed  4-4-75;8:45  am] 
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PROPOSED  RULES 


FEDERAL  COMMUNICATIONS 
COMMISSION 
[47CFRPart76] 

[Docket  No.  19664;  PCC  76-370] 

CABLE  TELEVISION  SERVICE 

Cablecasting  of  Programs  for  Which  a  Per- 

Program  or  Per-Channel  Charge  is  Made 

Second  further  notice  of  proposed  rule- 
making.  In  the  matter  of  amendment  of 
Part  76.  Subpart  G,  of  the  Commission’s 
rules  and  regulations  pertaining  to  the 
Cablecasting  of  Programs  for  which  a 
Per-Program  or  Per-Channel  Charge  is 
Made.^  Docket  No.  19554. 

1.  The  so-called  anti-siphoning  rules 
for  feature  films,  sports,  and  series  type 
programs  were  adopted  for  over-the-air 
subscription  television  service  (STV)  in 
1968.“  In  1970,  virtually  the  same  rules 
were  adopted  for  cablecasting  for  which 
a  pcr-program  or  a  per-channel  charge 
is  made.*  The  sports  rule  for  STV  was 
amended  in  March  1972  but  a  similar 
amendment  for  pay  cablecasting  was  de¬ 
ferred.* 

2.  Hie  present  proceeding  began  on 
July  24, 1972,  with  the  release  of  a  Notice 
of  proposed  rulemaking*  which  invited 
(XHnments  on  possible  amendments  to  the 
anti-siphoning  rules  .for  pay  cablecast¬ 
ing.  The  scope  of  the  proceeding  was  later 
enlarged  to  consider  whether  changes 
should  also  be  made  in  the  STV  rules.*  In 
a  First  report  and  order  *  adopted 
March  20, 1975,  essentially  identical  anti- 
siphoning  rules  for  both  pay  cablecasting 
and  STV  were  adopted.  These  new  rules 
modify  the  previous  feature  film  and 
sports  rules  in  important  resp>ects  and 
relax  the  rule  for  series  type  programs 
by  permitting  pay  TV  to  show  series  that 
have  not  been  previously  shown  on  con¬ 
ventional  television. 

3.  The  former  series  rule  stated  that 
no  series  type  of  program  with  intercon¬ 
nected  plot  or  substantially  the  same 
cast  of  principal  characters  may  be 
transmitted  by  STV  or  by  pay  cablecast¬ 
ing.  In  relaxing  that  rule,  we  questioned 
whether  such  a  rule  was  needed  at  all, 
and  referred  to  the  paucity  of  informa¬ 
tion  which  we  had  on  the  subject.  We 
also  stated  that  we  were  simultaneously 
with  the  adoption  of  the  First  reix>rt  and 
order  adopting  the  present  Second 
further  notice  of  proposed  rulemaking 
in  the  hope  of  developing  information 
that  would  provide  a  basis  for  a  decision 
as  to  whether  a  series  rule  is  necessary 


1  This  proceeding  also  deals  with  amending 
the  over-the-alr  subscription  television  rules 
as  well  as  the  pay  cablecasting  rules. 

u  Fourth  report  and  order  In  Docket  No. 
11279,  16  P.C.C.  2d  466  (1968). 

■  Memorandum  opinion  and  order  in  Docket 
No.  18397,  28  F.C.C.  2d  826  (1970). 

*  Report  and  order  in  Docket  No.  18893,  34 
F.C.C.  2d  271  (1972). 

*  Notice  of  proposed  rule  making  and 
memorandum  opinion  and  order  in  Docket 
No.  19664,  36  F.C.C.  2d  893  (1972). 

■Further  notice  of  proposed  rule  making 
and  order  for  oral  argument  in  Docket  No. 
19664,  48  F.C.C.  3d  433  (1974). 

*  First  report  and  order  in  Docket  No.  19564 

FCC  76-889, _ F.C.C.  2d _ (1976). 


to  serve  the  public  interest  and,  if  so. 
whether  it  should  be  modified  from  its 
present  form. 

4.  Although  the  record  in  this  proceed¬ 
ing  contains  much  material  concerning 
feature  films  and  sports,  relatively  little 
appears  about  series.  Mostly,  those  sup¬ 
porting  the  series  rule  merely  made  the 
assertion  that  it  was  necessary  to  pre¬ 
vent  siphoning  of  series  type  programs 
from  conventional  televisiixi.  Those  who 
opposed  the  rule  generally  stated  that  it 
should  be  deleted  since  there  was  no 
evidence  of  a  need  for  it. 

5.  Some  comments,'  rather  than  sup¬ 
porting  retention  of  the  rule  or  outright 
deletion  of  it,  pointed  to  the  possibility 
of  a  middle  ground.  Thus,  ABC  agreed 
that  the  rule  was  overly  broad  and  sug¬ 
gested  that  it  might  be  modified  without 
creating  a  substantial  risk  of  siphoning. 
Observing  that  the  basic  purpose  of  the 
rule  was  to  produce  iimovative  program¬ 
ming  on  pay  TV  and  that  the  series  rule 
barred  innovation  that  could  be  pre¬ 
sented,  ABC  proposed  that  there  be  no 
ban  on  the  showing  of  original  innovative 
programming.  However,  it  warned  that 
the  (Commission  should  be  alert  to  the 
F>ossibility  that  talent  presently  asso¬ 
ciated  with  series  programming  for  con¬ 
ventional  television  might  be  siphoned 
to  the  making  of  such  programs  for  pay 
TV  with  resultant  detriment  to  the  pub¬ 
lic  interest.  ABC  suggested  that  if  such 
a  trend  were  to  occur,  the  Commission 
should  take  corrective  action  if  neces¬ 
sary.  Program  producers,  although  fav¬ 
oring  deletion  of  the  rule  on  the  grounds 
that  it  was  unnecessary,  at  least  for  the 
foreseeable  future,  indirectly  pointed  to 
a  middle  ground  by  argiung  that  the 
absolute  prohibitiwi  of  series  is  contrary 
to  the  public  interest  since  it  bars  exhi¬ 
bition  of  series  for  limited  audiences — 
such  as  educational  audiences  or  minor¬ 
ity  groups — that  could  be  successfully 
produced  for  pay  TV  although  not  for 
conventional  television. 

6.  (Consistent  with  its  view.  ABC  sug¬ 
gested  a  rule  that  would  retain  a  ban 
on  the  pay  TV  showing  of  off-network 
series  because,  if  carried  on  pay  TV, 
there  would  be  a  risk  of  siphoning  from 
conventional  television.  It  also  suggested 
that  the  rule  prohibit  the  showing  of 
any  non-network  series  program  (e.g.. 
Wild  Kingdom)  that  had  appeared  on 
conventional  television  during  any  one 
of  the  five  years  immediately  preceding 
proposed  pay  TV  showing  in  order  to 
prevent  siphoning  of  such  programs  that 
are  produced  for  sjmdication  and  are 
widely  available  for  conventional  televi- 
slcm. 

7.  Since,  as  previously  stated,  we  wish 
to  develop  information  on  which  to  base 
a  decision  as  to  whether  a  rule  is  neces¬ 
sary  or  what  kind  of  rule  may  be  neces¬ 
sary,  we  invite  comments  on  the  follow¬ 
ing  proposal  which  lies  between  a  com¬ 
plete  ban  of  series  programming  and  hav¬ 
ing  no  rule  at  all.  This  proposal,  which 
is  modeled  after  the  rule  adopted  today 
for  feature  film  showings  on  pay  TV, 
would  read  as  follows  for  pay  cablecast¬ 
ing: 


§  76.225  Subscription  cablecasting. 

•  •  *  •  * 

(e)  Series  type  programs  shall  not  be 
cableciast  by  a  cable  television  system  ex¬ 
cept  as  provided  in  this  paragraph. 

(1)  The  series  has  never  been  pur¬ 
chased  for  broadcast  over  conventional 
television; 

(2)  A  conventional  television  broad¬ 
cast  station  licensed  in  the  market  holds 
a  present  contractual  right  to  exhibit  the 
series.  For  purposes  of  this  subparagraph, 
a  television  station  affiliated  Mdth  a  tele¬ 
vision  network  will  be  deemed  to  hold  a 
present  contractual  right  to  exhibit  a 
series  if  the  network  with  which  it  is 
affiliated  holds  such  a  right; 

(3)  The  series  has  not  b^n  exhibited 
in  the  market  over  conventional  televi¬ 
sion  for  three  (3)  years  prior  to  its  pro¬ 
posed  cablecast; 

(4)  The  series  consists  of  fifty  (50)  or 
fewer  episodes. 

Note:  For  purposes  of  this  paragraph,  the 
exhibition  of  any  episode  of  a  series  shall 
constitute  the  exhibition  of  the  series 

8.  The  rationale  underlying  the  fore¬ 
going  proposal  is  as  follows:  Paragraph 
(c)  (I ) .  This  provision  is  intended  to  per¬ 
mit  pay  TV  to  compete  with  conventional 
TV  for  new  series  that  have  not  appeared 
on  conventional  TV  and  to  produce  series 
programs  especially  for  pay  TV.  It  is 
founded  on  the  view,  supported  by  evi¬ 
dence  in  the  record  in  this  docket,  that 
there  are  sufficient  unused  resources 
within  the  program  production  industry 
to  serve  both  pay  TV  and  conventional 
TV  markets.  Paragraph  (c)(2).  As  was 
the  case  with  the  feature  film  rule,  this 
provision  refiects  the  policy  that  pro¬ 
grams  that  are  available  on  conventional 
television  cannot  be  siphoned  and  thus 
ought  not  be  restricted  as  to  their  sub¬ 
scription  use.  Paragraph  (c)(3).  This 
provision  is  directed  to  the  situation 
where  a  series  that  appeared  on  network 
television  has  concluded  its  network  rim 
but  has  not  been  purchased  by  individual 
stations  for  a  second  run  in  syndication. 
The  rationale  of  this  provision  is  that  if 
the  series  has  not  been  purchased  for  a 
period  of  three  years,  it  may  be  assumed 
that  it  is  not  subject  to  siphoning  and 
that  it  should  be  available  for  use  by 
pay  TV.  Paragraph  (c)  (4) .  Most  series 
are  first  run  on  network  television  on  a 
pilot  basis  and  many  are  dropped  after 
a  short  time  because  of  low  audience  rat¬ 
ings.  In  most  such  cases,  the  series  are 
not  syndicated  to  local  stations  not  only 
because  of  their  poor  ratings  on  network 
television  but  also  because  they  consist 
of  too  few  episodes  to  make  syndication 
worthwhile.  Because  of  this,  there  ap¬ 
pears  to  be  no  reason  to  exclude  such 
series  from  the  subscription  market  since 
there  would  apparently  be  no  siphoning 
from  conventional  TV. 

9.  As  mentioned  previously,  the  series 
rule  defines  a  series  type  program  as  one 
with  an  interconnected  plot  or  substan¬ 
tially  the  same  cast  of  principal  charac- 


vA  similar  rule  Is  proposed  for  STV  .whh 
appropriate  editorial  changes. 
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ters.  Althoiigh  the  rule  proposed  above 
contains  no  definition  of  the  term,  if  such 
a  rule  were  adopted.  It  would,  of  neces¬ 
sity,  have  to  ccmtain  such  a  definition.  In 
paragraph  334  of  the  “Fourth  Report  and 
Order  In  Docket  No.  112798’’*  we  stated, 
in  adopting  the  rule,  that  variety  shows 
such  as  the  “Ed  Sullivan  Show”  or  the 
“Bob  Hope  Show”  were  not  series  type 
programs  for  the  purposes  of  the  rule. 
The  same  would  have  been  true  for  host 
shows  such  as  the  “Merv  QriflBn  Show.” 
Parties  are  invited  to  comment  on 
whether,  if  a ,  modified  series  rule  is 
adopted,  the  definition  of  “series  type 
program”  should  remain  as  it  is  in  the 
present  rule,  should  be  expanded  frmn 
what  it  is,  or  should  be  otherwise  modi¬ 
fied.  'Thus,  for  example,  should  that  term 

■Commissioner  Hooks  concurring  In  the 
result;  Commissioner  Robinson  dissenting 
for  the  reasons  set  forth  In  his  statement  at¬ 
tached  to  the  First  Report  and  Order,  PCC 
74-369,  <m  Pay  Cable  Television. 


include  such  a  program  as  “Police  Story” 
which  has  no  intercoimected  plot  or  sub¬ 
stantially  the  same  cast  of  principal 
characters  but  which,  nevertheless,  has 
a  continuity  of  theme — police  episodes? 

10.  Comments  are  not  only  invited  on 
the  above-mentioned  proposal,  and  on 
that  of  ABC,  but  on  the  basic  question  of 
whether  an  anti-siphoning  rule  is  neces¬ 
sary  for  series  programs.  It  is  hoped  that 
by  focusing  on  this  particular  aspect  of 
siphoning,  we  shall  obtain  sufficient  in¬ 
formation  on  which  to  base  a  decision  as 
to  whether  to  delete  or  modify  the  pres¬ 
ent  rule  on  this  subject. 

11.  All  interested  persons  are  invited  to 
file  written  comments  on  the  matters  dis¬ 
cussed  above  on  or  before  May  23,  1975, 
and  reply  comments  on  or  before  June  27, 
1975.  In  reaching  a  decisicm  in  this  mat¬ 
ter,  the  Commission  may  take  into  ac¬ 
count  any  other  relevant  information  be¬ 
fore  it,  in  addition  to  the  comments  in¬ 
vited  by  this  notice. 


12.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Commission’s  rules  and 
regulations,  an  original  and  14  copies  of 
all  comments,  replies,  pleadings,  briefs  or 
other  documents  filed  in  this  proceeding 
shall  be  furnished  the  Commission.  Re¬ 
sponses  will  be  available  for  public  in¬ 
spection  during  regular  business  hours 
in  the  Commission’s  Public  Reference 
Room  at  its  Headquarters  in  Washing¬ 
ton,  D.C.  Authority  for  the  rulemaking 
proposal  herein  is  contained  in  sections  4 
ri) ,  303,  and  403  of  the  Communications 
Act  of  1934,  as  amended. 

Ad(H>ted:  March  20,  1975. 

Released:  April  4,  1975. 

Federal  Comhttnications 
Commission,* 

[seal]  Vincent  J.  Mullins, 

Secretary. 

[FR  Doc.75-8857  Plied  4-4-75;8:45  am] 
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NOTICES 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Docket  No.  20*03;  FCX7  76-371] 

SUBSCRIPTION  AND  CONVENTIONAL 
TV  OPERATIONS 

Inquiry  Into  Exclusive  Practices 

In  the  matter  of  inquiry  into  policies 
and  practices  concerning  the  exclusive 
purchase  of  television  program  product 
and  the  ability  of  conventional  television 
stations,  subscription  television  stations, 
cable  television  systems,  and  subscrip¬ 
tion  cable  television  operations  to  obtain 
programming,  DocKet  No.  20402. 

1.  On  this  day  the  Commission 
adopted  comprehaisive  new  rules  gov¬ 
erning  the  use  of  programming  by  sub¬ 
scription  television  stations  and  cable 
television  operations.*  These  rules,  pop¬ 
ularly  referred  to  as  “anti-siphonlng 
rules,”  are  designed  to  ensure  that  sub¬ 
scription  television  *  provides  a  beneficial 
supplement  to  conventional  broadcast 
tele^ion  wlfiiout  at  Uie  same  time 
undermining  the  continued  operation 
of  that  television  service.  The  prac¬ 
tical  effect  of  the  rules  is  to  re¬ 
strict  the  programming  available  to 
subscription  television  so  that  the  kind 
of  programming  now  found  on  conven¬ 
tional  television  is  not  sii^oned  away 
to  subscription  operations,  thereby  forc¬ 
ing  the  public  to  pay  a  special  fee  for 
the  same  kind  of  programs  now  delivered 
by  conventional  television  without  a 
direct  charge. 

2.  In  adopting  the  new  anti-siphoning 
rules  the  Commission  concluded  that  the 
public  interest  in  maintaining  the  pres¬ 
ent  conventional  television  structure 
outweighed  the  interest  in  free  compe¬ 
tition  between  subscription  and  conven¬ 
tional  television  for  program  product.* 
However,  having  issu^  rules  which  sig¬ 
nificantly  restrict  the  programming 
available  to  subscription  television,  we 
expresse;}  concern  that  the  program¬ 
ming  avs^able  to  subscription  television 
might  be  further  restricted  by  operation 
of  exclusive  contracts  between  conven¬ 
tional  television  interests  and  program 
producers.*  Therefore,  we  determined  to 
establish  a  new  proceeding  inquiring  into 
the  subject  of  exclusivity  against  sub¬ 
scription  television. 

3.  The  purpose  of  this  notice  is  to 
ccHnmence  an  in-depth  exploration  deal¬ 
ing  with  the  effects  of  exclusive  con¬ 
tracts  entered  into  either  by  conven¬ 
tional  or  subscription  television  interests 
which  give  one  form  of  television  serv¬ 
ice  exclusive  use  of  program  material 
vis-a-vis  the  other,  and  to  elicit  com¬ 
ments  of  interested  persons  on  this  sub¬ 
ject.  Our  primary  concern  is  that  the 
programming  made  available  to  sub- 

^  First  Report  and  Order  in  Docket  19554, 
FOC  76-369,  —  FOC  2d  —  (1974). 

*  TTirougbout  this  notice,  where  not  other¬ 
wise  indicated,  we  have  used  the  term  “sub¬ 
scription  television’’  to  refer  to  both  over- 
tbe-eir  subscription  television  and  subscrip¬ 
tion  cable  television  operations. 

*  Supra  note  1,  at  para.  160. 

*  Id,  at  paras.  180-182. 


scrlption  television  may  be  severely  and 
imduly  limited  by  the  combined  effects 
of  our  anti-siphoning  rules  and  exclu¬ 
sive  program  contracts.  For  reasons  we 
consider  to  be  of  great  importance  and 
which  are  fulh^  set  forth  in  the  Fourth 
Report  and  Order  in  Docket  11279®  and 
the  First  Report  and  Order  in  Docket 
19554,*  we  have  not  found  it  in  the  pub¬ 
lic  interest  to  allow  unfettered  market¬ 
place  competition  to  allocate  feature 
film  program  product  between  subscrip¬ 
tion  and  conventional  television  opera¬ 
tions.  Given  the  effects  of  our  rules  on 
the  ability  of  subscription  television  to 
obtain  feature  film  programming,  we  are 
concerned  that  private  program  exclu¬ 
sivity  practices  not  unnecessarily  further 
restrict  the  availability  of  programming. 
The  purpose  of  this  proceeding  is  to 
obtain  a  factual  record  and  an  analysis 
of  the  relevant  issues  in  order  to  deter¬ 
mine  if  further  rule  making  should  be 
undertaken. 

4.  Although  the  factual  setting  with 
which  this  proceeding  is  concerned  is 
new,  the  Commission’s  concern  with  the 
scope  of  exclusive  program  rights  held 
by  its  licensees  is  not.  In  1968,  the  Com¬ 
mission  initiated  Docket  18179,  which 
commenced  a  study  of  non-network  tele¬ 
vision  programming  practices  and  their 
effects  upon  television  broadcast  sta¬ 
tions.*  In  1971,  the  scope  of  Docket  18179 
was  expanded  to  Include  an  inquiry  into 
the  duration  of  exclusive  program  con¬ 
tracts  and  their  effects  upon  both  broad¬ 
cast  television  stations  and  the  emerging 
cable  television  industry.*  The  first  study 
resulted  in  the  Commission’s  adoption 
of  Section  73.658(m)  which  restricts  the 
territory  which  may  be  covered  by  ex¬ 
clusive  non-network  program  arrange¬ 
ments.*  The  second  portion  of  Docket 
18179  is  presently  pending  before  the 
Commission. 

5.  In  the  further  notice  of  proposed 
rulemaking  and  order  for  oral  argument 
in  Docket  19554,  the  Commission  re¬ 
quested  cmnments  on  the  alleged  pre¬ 
emptive  purchase  of  feature  films  by 
national  networks.**  That  inquiry  was 
precipitated  by  complaints  from  cable 
television  interests  who  stated  that  fea¬ 
ture  films  were  being  “warehoused”  by 
the  networks,  i.e.  it  was  said  that  the 
networks  were  purchasing  exclusive 
rights  to  feature  films  during  periods 
when  the  films  would  otherwise  be  avail¬ 
able  for  subscription  use  under  the  Com¬ 
mission’s  rules,  and  for  terms  longer 
than  necessary  to  preserve  conventional 
television  audiences.  In  the  further  no¬ 
tice  we  inquired  as  to  whether  such 

»  FCC  6a-1174, 16  FCC  2d  466  (1968) 

*  Supra.,  n.  1 

*  Notice  of  proposed  rulemaking  in  Docket 
18179,  FCC  68-511,  33  FR  7168. 

•Pmther  notice  of  proposed  rulemaking 
in  Docket  18179,  FCC  71-42,  27  FCC  2d  13 
(1971).  The  issue  of  availability  of  program¬ 
ming  to  cable  systems  was  later  deleted  from 
the  inquiry  in  a  Second  further  notice  of 
rulemaking  in  Docket  18179,  37  FR  7531 
(1972), 

•First  Report  and  Order  in  Docket  18179, 
FCC  73-806,  42  FCC  2d  175  (1973). 

“  FCC  74-878,  48  FCC  2d  453  (1974) . 


practices  actually  existed  and  whether 
rules  were  called  for  to  Inhibit  them. 

6.  In  adopting  the  new  subscription 
programming  rules,  the  Commission  de¬ 
clined  to  issue  rules  addressing  the  ware¬ 
housing  problem.  Since  warehousing  of 
feature  films  is  but  one  element  of  the 
much  broader  exclusivity  question,  we 
left  the  subject  of  warehousing  for  more 
detailed  study  as  part  of  the  instant  pro¬ 
ceeding.  (Footnote  4,  supra.)  The  in¬ 
quiry  which  we  have  initiated  by  this 
notice  will  deal  with  many  of  the  same 
issues  taken  up  in  earlier  proceedings, 
but  will  focus  on  the  effects  of  exclusive 
contracts  upon  subscription  television 
vis-a-vis  conventional  television,  and 
particularly  on  how  these  effects  relate 
to  our  antisiphoning  rules.  ’The  basic  is¬ 
sue  posed  in  this  proceeding  is  whether 
the  degree  of  exclusivity  now  generally 
contracted  for  is  necessary  for  the  well 
being  of  conventional  broadcasters,  and 
whether  this  degree  of  exclusivity,  whep 
viewed  in  conjunction  with  the  Commis¬ 
sion’s  antisiphoning  regulations,  will 
markedly  Inhibit  the  development  of 
subscription  television  services.  We  are 
concerned  with  two  closely  related  but 
separable  Issues — the  first  relating  to 
alleged  warehousing  of  feature  film 
product  and  the  second  to  exclusivity 
provisions  of  network  and  local  station 
contracts.  Our  concern  with  the  alleged 
warehousing  of  film  product  was  ar¬ 
ticulated  in  our  earlier  further  notice  in 
Docket  19554.“ 

•  •  •  pay  cable  Interests  have  expressed 
their  concern  that  the  intended  operation 
of  our  existing  rules  is  being  frustrated  by 
the  pre-emptive  purchase  of  feature  Aims  by 
national  networks.  That  is,  the  networks  are 
said  to  be  buying  Alms  with  exclusive  rights 
against  pay  use  before  the  Alms  are  two 
years  old  even  though  they  do  not  them¬ 
selves  intend  to  make  use  of  the  Alms  until 
two  or  three  years  after  the  rights  are  Inl- 
tiaUy  obtained. 

After  referring  to  prior  attempts  to  dis¬ 
courage  unreasonable  periods  of  exclu¬ 
sivity,  e.g..  Docket  18179,  we  went  on 
to  state  that: 

If  it  is  true  that  signlAcant  program  pur¬ 
chases  are  being  made  solely  to  foreclose  pay 
system  use  and  not  with  any  need  or  Intent 
to  use  the  program  within  a  reasonable  pe¬ 
riod  of  time,  this  could  well  tend  to  frus¬ 
trate  the  operation  of  the  rules  now  \mder 
consideration. 

7.  In  connection  with  the  proceedings 
in  Docket  19554,  each  of  the  three  na¬ 
tional  television  networks  placed  in  the 
record  statements  of  the  policies  they 
proposed  to  follow  in  purchasing  exclu¬ 
sive  feature  film  rights  against  pay  ca¬ 
ble  television  operations.  Each  denied 
that  conscious  attempts  were  made  to 
"warehouse”  feature  films.  Each,  how¬ 
ever,  indicated  that  it  Intended  to  ob¬ 
tain  what  it  considered  a  “reasonable” 
degree  of  exclusivity  or  clearance  prior 
to  its  own  exhibition  of  the  films  it  pur- 

Further  notice  of  proposed  rulemaking 
and  Order  for  Oral  Argvunent  In  Docket 
19554,  FCC  74-878,  48  FCC  2d  453,  paras.  29- 
30  (1974). 
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chased.'*  ABC  indicated  that  while  It  had 
a  general  policy  of  not  seeking  exclusiv¬ 
ity  vis-a-vis  pay  cable  during  the  two- 
year  period  following  first  theater  ex¬ 
hibition  unless  it  obtained  the  right  to 
telecast  the  film  within  that  period,  if 
the  anti-slphonlng  rules  were  changed 
“we  wotild  clearly  have  to  reconsider  the 
wisdom  and  reasonableness  of  such 
judgment  in  light  of  the  financial  con¬ 
siderations  that  attend  oiu*  acquisition 
and  exhibition  of  feature  films.”** 

8.  Through  this  inquiry  we  seek 
answers  to  the  question  of  whether  the 
purchase  of  siich  contractual  exclusivity 
in  advance  of  the  first  broadcast  exhibi¬ 
tion  of  a  film  is  simply  an  effort  by  broad¬ 
casters  to  protect  their  legitimate  rights 
in  programming  purchased,  or  whether 
such  provisions  may  have  the  effect  of 
stifling  an  emerging  competitive  medium 
beyond  the  degree  necessary  to  protect 
rights  in  the  product  purchased.  As  we 
said  in  the  further  notice  of  proposed 
rulemaking  in  Docket  18179,  FCC  71-42, 
27  FCC  2d  13,  para.  3  (1971) : 

The  issue  Is  somewhat  analogous  to  that 
In  the  motion  picture  field  where  the  courts 
have  held  that  clearances  are  reasonable  only 


“The  statements  of  the  three  networks 
were  set  forth  in  the  First  Report  and  Order 
in  Docket  19654  and  are  repeated  here  for 
the  sake  of  convenience: 

Mr.  Everett  Erlick,  speaking  for  the  Ameri¬ 
can  Broadcasting  Company,  stated  ABC’s 
policy  as  follows:  "If  we  do  not  have  the  right 
to  telecast  a  title  within  two  years  following 
first  theatre  exhibition,  we  do  not  seek  ex¬ 
clusivity  against  pay  cable  during  that  two 
year  period.  Where  we  do  acquire  broadcast 
rights  within  30  months  or.  less,  we  will  seek 
exclusivity  for  up  to  6  months  as  a  reason¬ 
able  resting  period  prior  to  permissible  play 
date.  Where  the  permissible  play  date  Is  30 
months  or  later  after  theatrical  exhibition, 
we  negotiate  reasonable  exclusivity  provisions 
subject  to  the  Commission’s  two  year  rule.” 
October  26,  1974  oral  argument  transcript  at 
page  1503. 

In  written  comments  filed  on  October  25, 
1974,  the  policy  of  CBS,  Inc.,  was  stated  as 
follows:  "In  Its  most  recent  major  feature 
film  negotiation  (completed  July,  1974)  CBS 
agreed  to  waive  any  exclusivity  against  pay 
cable  exhibition  for  a  period  of  two  years 
after  the  theatrical  release  date  of  each  film 
Involved.  It  Is  our  present  Intention,  as  a 
matter  of  policy,  to  apply  the  pattern  estab¬ 
lished  In  that  transaction  to  our  other  fea¬ 
ture  film  purchases,  except  in  cases  where 
CBS  acquired  the  right  to  broadcast,  and  ex¬ 
pects  to  broadcast,  a  particular  film  within  or 
very  shortly  after  two  years  from  the  date  of 
theatrical  release.  In  such  cases,  the  network 
will  seek  exclusivity  for  a  reasonable  period 
In  advance  of  the  expected  broadcast  of  the 
film.”  At  page  2. 

The  policy  of  the  National  Broadcasting 
Company,  Inc.,  was  stated  in  written  com¬ 
ments  filed  on  September  20, 1974 :  "The  NBC 
Television  Network  does  not  attempt  to  pre¬ 
vent  a  film  supplier  from  licensing  pay  cable 
within  the  two  year  period  permitted  by  the 
rule  where  the  film  Is  not  available  to  the 
network  •until  subsequent  to  that  two-year 
period.  Furthermore,  the  usual  feature  film 
contract  which  NBC  has  recently  been  enter¬ 
ing  Into  calls  for  about  two  plays  over  about 
two  or  three  years  from  the  date  the  pro¬ 
ducer  agrees  to  make  the  film  available  to  us. 
so  there  Is  no  possibility  of  "  ‘  warehousing.*  ** 
At  page  21. 

“Letter  of  December  20,  1973,  to  former 
Chairman  Burch. 


"when  not  unduly  extended  In  area  or  dura¬ 
tion”  and  are  not  reasonable  "if  in  excess  of 
what  is  reasonably  necessary  to  protect  the 
licensee  In  the  run  granted.”  UB.  v.  Para¬ 
mount  Pictures,  Inc.,  86  F.  Supp.  323,  70  F. 
Supp.  63  (S.D.N.T..  1947),  noted  with  ap¬ 
proval  by  the  Supreme  Court,  334  UB.  131, 
146,  147,  (1948). 

9.  The  second  major  focus  of  this  in¬ 
quiry  concerns  the  question  of  what 
measure  of  contractual  exclusivity,  if 
any,  is  appropriate  as  between  the  con¬ 
ventional  and  subscription  television 
services.  Comments  filed  in  Docket  19554 
have  suggested  that  such  exclusivity 
should  be  prohibited.  For  example,  the 
comments  of  MCA  Inc.,  a  major  producer 
and  distributor  of  theatrical  feature 
films,  state  the  following: 

It  would  seem  reasonable  to  anticipate 
that  In  light  of  the  grossly  disparate  econom¬ 
ic  positions  and  leverage  of  conventional  tel¬ 
evision  and  particularly  the  networks  as 
compared  with  emerging  Family  Choice 
Cable  systems,  and  the  economic  need  of  pro¬ 
ducers  to  obtain  the  television  income  for 
film  use,  that  network  pressures  for  exclusiv¬ 
ity  against  pay  cable  will  In  the  future  be 
effectively  exercised.  This  will  be  especially 
true  if  the  two  year  rule  Is  eliminated  or 
modified.  To  preclude  such  an  event.  It  is 
recommended  that  the  Commission  adopt  a 
rule  which  would  simply  provide  that  the 
networks  and  television  broadcast  licensees 
on  the  one  hand,  and  cable  systems  on  the 
other  hand,  may  not  enter  into  agreements 
for  the  licensing  of  feature  films  which  re¬ 
stricts  their  showing  on  the  other  medium. 

To.  Because  of  the  nature  of  the  rules 
adopted  in  Docket  19554,  the  issue  of  the 
permissibility  of  exclusive  contracts  has 
increased  in  importance.  In  order  to  as¬ 
sure  against  program  siphoning,  we  have 
provided  that  the  more  desirable  feature 
films  over  three  years  past  their  first 
theatrical  release  may  not  be  shown  on  a 
pay  basis  unless  already  under  contract 
to  a  naticmal  television  network  or  a  local 
conventional  television  station  and  avail¬ 
able  for  broadcast.  Because  the  films,  as 
a  matter  of  contractual  right,  are  avail¬ 
able  for  free  broadcast  the  possibility  of 
siphoning  is  eliminated.  There  is  no 
guarantee  in  this  rule,  however,  that  any 
of  the  film  product  in  question  will  ac¬ 
tually  be  made  available  for  subscrip¬ 
tion  use  because  such  availability  de¬ 
pends  on  the  contracts  in  question  being 
non-exclusive,  or  at  least  having  a  lim¬ 
ited  amoimt  of  exclusivity. 

11.  We  did  not.  In  adopting  this  rule, 
in  fact.  Intend  that  it  guarantee  sub¬ 
scription  television  Interests  access  to  the 
films  in  question.  Rather,  we  saw  no  pub¬ 
lic  interest  or  siphoning  reason  for  not 
allowing  their  subscription  use  and  en¬ 
visaged  that  the  interplay  of  market 
forces  would  determine  whether  the  con¬ 
tracts  in  question  were  exclusive  or  not. 
We  do  recognize,  however,  that  so  long  as 
the  public  interest  benefits  of  conven¬ 
tional  broadcasting  are  not  impaired  and 
the  public  continues  to  have  the  films  In 
question  available  on  a  non-subscription 
basis,  that  there  is  a  public  interest  in 
fostering  an  alternative  system  whereby 
film  product  may  be  made  available  free 
of  commercial  Interruption  and  with  the 
additional  fiexlbllity  of  viewing  times 


which  subscription  operations  may  make 
possible. 

12.  The  foregoing  discussion  sets  forth 
the  subject  matter  and  Issues  of  this  pro¬ 
ceeding.  As  a  starting  point  for  consid¬ 
eration  by  commenting  parties,  we  raise 
the  following  specific  questions  upcm 
which  we  would  like  to  receive 
comments: 

a.  Would  it  be  within  the  jurisdiction  or 
authority  of  the  Federal  Communications 
Commission  to  adopt  rules  restricting  exclu¬ 
sivity  rights  between  subecription  and  con¬ 
ventional  television? 

b.  How  pervasive  Is  the  practice  of  nego¬ 
tiating  exclusive  program  contracts  by  con¬ 
ventional  television  interests  against  sub¬ 
scription  operations,  and  vice  versa? 

c.  How  much  program  product  made  avail¬ 
able  to  subscription  operations  pursuant  to 
our  anti-siphoning  rules  will  likely  be  under 
exclusive  conventional  television  contracts? 

d.  In  terms  of  both  time  and  geography, 
what  degree  of  program  exclusivity.  If  any. 
Is  reasonably  necessary  to  protect  the  legiti¬ 
mate  interests  of  conventional  broadcasters? 
Of  subscription  operators? 

e.  If  the  operation  of  the  marketplace  does 
not  eliminate,  or  at  least  limit,  conventionaf 
broadcasters’  exclusivity  against  subscription 
television,  what,  if  anything,  does  this  in¬ 
dicate  about  the  economic  potential  of  sub¬ 
scription  operations  to  siphon  programming? 
In  considering  whether  the  market  will 
eliminate  exclusivity,  is  It  appropriate  to 
compare  the  overall  program  purchasing  re¬ 
sources  of  the  different  media  In  a  particu¬ 
lar  market  or  is  it  more  appropriate  to  look 
to  per  capita  revenues  and  program 
expenses? 

f.  Will  the  operation  of  normal  market 
forces  result  In  the  elimination  of  or  limita¬ 
tions  on  exclusive  contracts  between  sub¬ 
scription  and  conventional  television?  If 
not,  why  not?  If  so,  what  are  the  specific 
economic  factors  that  will  cause  this  to 
occur? 

g.  What,  if  any,  impact  would  the  elimina¬ 
tion  of  exclusive  contracts,  either  by  opera¬ 
tion  of  Commission  rules  or  through  market¬ 
place  competition,  have  on  the  ability  of 
conventional  television  stations  to  serve  the 
public? 

h.  What  impact  does  subscription  use  of  a 
film  have  on  subsequent  broadcast  audi¬ 
ences?  Does  it,  like  prior  theatrical  promo¬ 
tion  and  exhibition,  tend  to  increase  the 
broadcast  audience  or  does  it  decrease  the 
broadcast  audience? 

i.  If  exclusivity  restrictions  are  in  the  pub¬ 
lic  interest,  should  they  apply  to  all  program¬ 
ming  or  just  some  kinds  of  programming, 
e.g.,  feature  films? 

j.  If  the  Commission  adopts  some  form  of 
exclusivity  restriction,  should  it  be  directed 
to  both  conventional  and  subscription  inter¬ 
ests,  or  just  one  or  the  other? 

k.  Should  all  exclusivity  between  conven¬ 
tional  and  subscription  interests  be  pro¬ 
hibited,  or  should  the  periods  of  allowable 
exclusivity  be  restricted,  e  g.,  to  six  months 
before  each  exhibition  of  the  program? 
Should  the  zones  of  protection  slmfiarly  be 
restricted,  e.g.,  to  within  thirty-five  miles  of 
the  broadcast  station  or  cable  system  ex¬ 
hibiting  the  program? 

l.  What  are  the  relevant  anti -trust  impll- 
ct^tlons  of  existing  or  foreseeable  exclusivity 
arrangements?  Given  that  conventional 
broadcasters  are  competing  for  advertiser 
revenues  and  subscription  television  is  com¬ 
peting  for  consumer  revenues,  can  the  two 
mediums  be  considered  “substantial  com¬ 
petitors,”  F.T.C.  V.  Motion  Picture  Adv.  Co., 
344  U.S.  392  (1952)? 
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13.  The  foregoing  are  just  some  of  the 
questions  which  must  be  considered  as 
part  of  this  proceeding.  We  invite  inter¬ 
ested  parties  to  address  themselves  to  the 
above  questions  and  to  offer  any  addi¬ 
tional  information  which  may  be  per¬ 
tinent  to  our  study.  We  ^nphasize  that 
we  have  reached  no  fiiml  or  tentative 
conclusions  in  this  matter. 

In  view  of  the  foregoing.  Notice  of 
inquiry  in  Docket  20402  Is  hereby  an¬ 
nounced.  All  interested  persons  are  in¬ 
vited  to  file  written  oHnments  on  or 
before  September  26.  1975,  and  reply 
comments  on  or  before  October  30,  1975. 


In  reaching  a  decision  in  this  matter,  the 
Commission  may  take  into  account  any 
other  relevant  information  before  it,  in 
addition  to  the  comments  invited  by  this 
notice. 

In  accordance  with  the  provisions  of 
S  1.419  of  the  Commission’s  rules  and 
regulations,  an  original  and  14  copies  of 
all  CMnments,  replies,  pleadings,  briefs  or 
other  documents  filed  in  this  proceeding 
shall  be  furnished  to  the  Commission. 
Responses  will  be  available  for  public  in¬ 
spection  during  regular  business  hours  in 
the  Commission’s  Public  Reference  Room 
at  its  Headquarters  in  Washington,  D.C. 


Authority  for  the  inquiry  herein  is  con¬ 
tained  in  sections  4(1),  303,  and  403  of 
the  Ckmununlcations  Act  of  1934,  as 
amended. 

•  Adopted:  March  20, 1975. . 

Released:  April  4,  1975. 

FeDEHAL  COIOtUNICATIONS 
Commission,”  ' 

[seal]  Vincent  J.  Mtillins, 

Secretary. 

(FR  DOC.7S-8868  FUed  4-4-75:8:45  am] 

» Commissioner  Hooks  concturlng  in  the 
result.  - 
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